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PROFILE

Purpose/Authority

Purpose

Statutory Authority

Related Federal
Authority

Associated Federal
Regulatory Agency

The Alabama Surface Mining Commission (ASMC) is the state agency
charged with the administration of Part V' of the Surface Mining Control
and Reclamation Act of 1977 (SMCRA), a federal regulatory program.
The commission’s regulatory jurisdiction includes:

e Excavation of coal using surface mining techniques.
e The surface effects of underground mining.

The commission’s regulatory jurisdiction extends to the mine opening,
coal stock pile areas, waste disposal areas, sediment ponds, water
discharges, coal washing facilities, etc.

The average surface area of the 13 underground mines under the
jurisdiction of the commission as of June 30, 2005 is 745 acres, with the
largest single mine being 1,951 acres.

The commission ensures reclamation of all surface land areas that have
been affected by mining since the implementation of the Surface Mining
Coal Reclamation Act (SMCRA) in 1977.

For more information please see our report 05X-001, Report on State
Mining Programs.

Created by Act 81-435, Acts of Alabama, codified in the Code of
Alabama 1975, Sections 9-16-70 through 9-16-107

“Surface Mining Control and Reclamation Act of 1977”, (30 U.S.C. §§
1201 et seq.).

Note: The licensing/regulatory program operated by the commission is a
federally mandated program assigned to the United States Department of
the Interior, Office of Surface Mining. At the program’s inception,
Alabama was given the option of operating the program under the
direction of the Office of Surface Mining in accordance with federal law
or the program would be operated directly by the Office of Surface
Mining. Alabama chose to operate the program and created the Surface
Mining Commission to carry it out. Should Alabama decide to
discontinue operation of the program, it would revert to direct federal
control.

Department of the Interior, Office of Surface Mining Reclamation and
Enforcement.



Programs

Statutory Authority

Related Federal
Authority

Associated Federal
Regulatory Agency

Surface Mining Regulation and Reclamation Program
e Licensing mine operators,
e Permitting mine sites,
e Inspecting mine operations for compliance with laws
regulations.
e Ensuring that mine sites are reclaimed after mining ceases.

Small Operator Assistance Program— Ends December 31, 2005.

e Federally assisted funding for small operators to offset the
expense of required geologic and hydrologic studies,
monitoring, pre-blast surveys, fish and wildlife studies and
archaeological and historic data surveys. The commission
contracts with a consulting firm to perform the studies and
to complete the associated portion of the mining permit
application.

Blaster Certification Program

e Training for blasters,

e Examination and certification of blasters of surface coal
mining operations

Created by Act 81-435, Acts of Alabama, codified in the Code of
Alabama 1975, Sections 9-16-70 through 9-16-107

“Surface Mining Control and Reclamation Act of 1977, (30 U.S.C. 88
1201 et seq.).

Note: The licensing/regulatory program operated by the commission is a
federally mandated program assigned to the United States Department of
the Interior, Office of Surface Mining. At the program’s inception,
Alabama was given the option of operating the program under the
direction of the Office of Surface Mining in accordance with federal law
or the program would be operated directly by the Office of Surface
Mining. Alabama chose to operate the program and created the Surface
Mining Commission to carry it out. Should Alabama decide to
discontinue operation of the program, it would revert to direct federal
control.

Department of the Interior, Office of Surface Mining Reclamation and
Enforcement.



Board Characteristics:

Members
Term
Selection

Qualifications

Racial
Representation

Geographic
Representation

Consumer
Representation

Other
Representation

Compensation

Operations:
Administrator

Location

Examination

7
5-Year staggered terms, with a two term limit
Appointed by the governor with the approval and consent of the Senate

All members must be Alabama residents.

e One from one of the three counties producing the greatest number of
tons of surface mined coal,

Two from any coal-producing county,

One from the state at large,

One professional forester,

One professional civil or mining engineer,

One attorney.

Professional members must be licensed in Alabama and have at least ten years
experience. The majority of the attorney’s law practice must be in one of the
three largest surface mined coal producing counties

No member may have a direct or indirect financial interest in underground or
surface coal mining operations.

No statutory requirement
Three black members

Statutory Requirement
Three members from the top three coal producing counties

One appointment from the state-at-large. No specific consumer requirement.

No statutory requirement

$75 per day for commission members, $100 per day for each full day for the
chairman. Travel and per diem as paid to state employees

Director — Appointed by and serves at the pleasure of the commission. The
commission sets the Director’s annual salary, currently $ 85,176.24.

1811 Second Avenue, Jasper, AL 35502. The commission is statutorily
required to be located in Jasper, Alabama

Written examinations for blasters at the commission’s office annually



Licenses/Permits/
Certifications

Reciprocity

Renewal(s)

Continuing
Education

Employees

Legal Counsel

Subpoena Power

Individuals are licensed as a surface mine operators (56 as of May 25, 2005)

Permits are issued to mine operators to mine specific geographic areas.
Mine permits are issued for up to five (5) years in one (1) year increments,
as requested by the applicant. Inspectable Site Permits = 203 [105 in the
Jasper inspection district and 98 in the Tuscaloosa inspection district] as of
April 2005). Inspectable sites include all current active and inactive sites to
which the commission has some inspection, enforcement or reclamation
obligation.

Blasters are certified rather than licensed or permitted. Certified Blasters =
113 (as of May 25, 2005)

No reciprocity established in the statute.

Mine Operator Licenses must be renewed annually prior to March 1.
Notification from the commission is required on or before January 1.

Mining Permits are renewed annually through the period selected for the
original permit.

Blasters, once certified, are automatically renewed, unless continuing
education requirements are not met.

Blasters must acquire 12 hours of continuing education every three years to
re-certify or else re-test and pass the certification examination.

1 - Executive director — non merit system
24 - Classified merit system
25 - Total as of 6/30/2005

1- minority race employee.

1 staff attorney (Assistant Attorney General)

Can subpoena both witnesses and documents. The Code of Alabama 1975,
Section 9-16-78(c)



Internet Presence  http://www.surface-mining.state.al.us contains:
e A message from the Director,
e The commission staff and e-mail addresses,

e The administrative code for the Alabama Surface Mining
Commission,

A list of pending permits currently under review.

Link to Alabama.gov

Link to the Department of Interior, Office of Surface Mining

Link to TIPS “The Technical World”

The commission’s administrative rules can also be found on the Internet at
the following address:
http://www.alabamaadministrativecode.state.al.us/docs/smin/index.html

The commission’s statutory authority can be found at:
http://alisdb.legislature.stat.al.us/acas/ACASLogin.asp

Financial:

Source of Funds Licensing fees, General Fund appropriations, federal funds, fines and
penalties, forfeited bonds.

State Treasury Yes

Unused Funds Fund 0370 — Alabama Surface Mining Fund — the commission’s operating

fund. Unused funds are retained.

Fund 0427 — Bond Forfeiture, Reclamation Project Fund — Unused funds
are retained. Funds can only be used to pay for reclamation of mined
lands.

Fund 0530 — Cash Reclamation Performance Bonds Fund — non-
appropriated and non-budgeted. The fund holds cash bonds posted to
guarantee reclamation of mined lands. Funds cannot be used unless the
cash bonds are forfeited and deposited into Fund 427.



STATUS OF PRIOR FINDINGS

1. (Prior Sunset Significant Item) The Surface Mining Commission Has Not Signed an
Employment Discrimination Conciliation Agreement Proposed by the United States
Department of the Interior’s Office of Employment Opportunity:

The Department of the Interior’s Office of Employment Opportunity (DOI-OEO) drafted
a conciliation agreement regarding minority hiring. On the advice of the Attorney
General’s Office, the commission has declined to sign the agreement.

The Alabama Surface Mining Commission has 26 employees, all of whom are long-term
employees with an average service of 20 years and all are white. The last person
employed was a black female, hired in 1993 as an Accountant 11 in the classified service
of the state’s merit system. She resigned in 1996 to practice law.

On November 23, 1992 and again on April 22, 1998, State Representative Alvin Holmes
filed a complaint with the United States Secretary of the Interior against the commission
concerning discriminatory hiring practices against blacks. The Equal Employment
Opportunity Commission (EEOC) investigated the commission’s hiring practices and
concluded that the facts reviewed did not appear to present a cognizable claim of pattern
or practice of employment discrimination. However, the EEOC reported that due to the
low hiring activity and zero employment of blacks at the commission, the possibility
exists for circumvention of the Ballard consent order, which addresses discrimination in
hiring and covers all state merit system positions. The EEOC report concluded that, at a
minimum, there is a need for active monitoring of the commission to ensure that earnest
recruitment efforts are made to assure the verity of the certification process.

As a result of the investigation, the Department of the Interior’s Office of Employment
Opportunity (DOI-OEOQ) drafted a conciliation agreement and requested the commission
sign and abide by it. The commission has taken the position that it does not contest its
need to pursue aggressive action to remedy its zero employment of blacks, but on the
advice of the Attorney General’s office, declines to sign the agreement. The commission
states that it has in place processes that meet or exceed equal employment opportunity
standards and that will result in an increase in employment opportunities for blacks and
other minorities as positions become available.

The commission adopted a resolution on April 29, 1999 to hire minorities for future
vacancies as funds become available, and adopted an amendment to its affirmative action
plan on June 17, 1999, which provides remedies for weaknesses identified in the EEOC
investigation. At the time this report was prepared, the Office of Employment
Opportunity continued to insist that the commission sign the conciliation agreement.
Discussions continue between the commission and the DOI-OEOQO in an effort to resolve
the issue.



Prior Commission Response to the Significant Item

“We believe that we are close to resolving the issues raised in the Holmes' complaint
with DOI. Rather than insisting that ASMC enter into a "Conciliation Agreement" the
DOI has recently agreed to assist ASMC in further developing strategies to recruit and
retain minority employees within the ASMC workforce. In a telephone conference held
August 31, 2001, Melvin Fowler, attorney for DOI, indicated to ASMC staff attorney
Milton McCarthy that DOl was amenable to such an approach and would provide to
ASMC within a few weeks some recommended recruitment and retention strategies to
promote diversification of our workforce. We are encouraged that DOI is now willing to
resolve the Holmes' complaints in this fashion.”

“In resisting the proposed "Conciliation Agreement” ASMC never objected to the stated
goals of the proposed agreement or the need to diversify the ASMC workforce. We were
concerned that the proposed Conciliation Agreement contained many "boiler plate™
provisions not appropriate or practically achievable for an agency of our size (26
employees) and limited employment opportunity. We believed that the proposed
Conciliation Agreement would require the commitment of financial and personnel
resources over and above the ability of ASMC to comply. We were reluctant to commit to
a plan that we believed the agency lacked the present resources to carry out. In addition,
ASMC sought the advice of the Attorney General regarding the proposed Conciliation
Agreement. In this regard, Commission attorney Milton McCarthy met with Assistant
Attorney General Alice Ann Bryne (then the employment law specialist with the Attorney
General). Ms. Bryne advised against signing the proposed agreement.”

“Again, we are encouraged by the results of our recent conversations with DOI and fully
expect to resolve these complaints within the next few weeks.”

Current Status

According to the commission’s director, the Department of Interior referred the matter to
the U.S. Department of Justice (DOJ). When the commission’s director contacted the
complaints manager for Department of Interior - Office of Surface Mining Reclamation
and Enforcement on July 19, 2005, he was told;

That nothing further would be done until DOJ finished its review,
e That the original attorney had retired and

e That the original conciliation agreement was not appropriate given the original
findings of the EEOC.
The director stated that the commission has continued to implement the affirmative action
plan adopted in 1999 and submitted to the Department of Interior for review.

The commission has hired only one employee since 2001, a Black female, employed as
an Administrative Support Assistant | (ASA 1), a classified position in the state’s merit
system. There are three black members on the commission, the same as in 2001. One
board member responding to our questionnaire stated that one of the board’s priorities
was, “Seeking qualified applicants, preferably minorities to replace retirees.”



Current Commission Response

In the Current Status section of Significant item Number 1. The paragraph stating "That
the original attorney had retired" needs to state "That the original attorney from DOI had
retired"

2. (Prior Sunset Significant Item) A Declining Revenue Base Continues to
Cause the Commission to Seek Additional Support from the General Fund:
{Carried forward from the previous sunset report}

A shift in the coal mining industry continues to have an effect on the operations of the
Surface Mining Commission. Fewer new permits for acreage are received and renewed.
The amount of acreage per permit has become smaller, resulting in fewer fees collected.
Also, fewer new licenses for mine operators and contractors are being issued and
renewed. The commission has the same responsibilities for inspection, regulation, and
reclamation of today’s smaller surface mine operations. In addition, the commission is
responsible for regulating and inspecting the surface effects of underground coal mining.

In the past, permit and license fees were used to provide the required 50% state matching
dollars to qualify for federal reimbursement for the inspection and regulation program.
The declining revenue base has caused the commission to seek additional support from
the General Fund to provide sufficient matching funds to maintain the current level of
operations.

Current Status

Through 2003, while underground mining remained fairly constant, surface mining of
coal in Alabama was in decline. Beginning in 2004, there was a resurgence in the coal
industry nationally and in Alabama with a concurrent resurgence in surface mining.
However, the increased demand for coal has resulted in a relatively minor increase in the
numbers of persons seeking licensure in Alabama as mine operators and blasters and in
new acreage being permitted by the commission. The commission’s receipts have not
significantly increased.

Current Commission Response

Significant item Number 2. We would add the following comments

"Since FY2001 the Commission has had a decrease in General Fund appropriations every
year. To be specific, since FY2001 our General Fund appropriation has decreased by
$176,709 or 28.75%. While we have experienced this drastic decrease, we have had to
absorb the COLA in 2002 along with drastic increase in the cost of employee benefits,
the most costly being health care costs. In addition to this we have had to purchase
vehicles to keep our inspection staff on the road and upgrade computer systems to keep
current. While increases in fees due to the resurgence in mining activities are likely, The
ASMC is anticipating having to add staff and other resources to deal with the increase in



mining activity. The ASMC will also have to deal with costs associated with the
retirements of current personnel over the next 2 to 3 years."

ORGANIZATION

ASMC ORGANIZATION CHART

[ COMMISSIONERS }

LI

[ EXECUTIVE DIRECTOR }

[ HEARING REPORTER J_

| |
[ INSPECTION/LEGAL DIVISION ] [ TECHNICAL/ADMINISTRATIVE DIVSION ]

PERSONNEL

At June 30, 2005 the commission employed 25 people. All are classified merit system
employees, except the director, whose employment is exempt from the merit system law. A
schedule of employees by job title, merit system status, race and gender follows:

Source:
Alabama Surface Mining Commission Personnel ASMC
Title Status Number/Race/Gender | Personnel
Director Exempt 1WM records
Admin Support Assistant | Classified 1 BF
Admin Support Assistant 11 Classified 2 WF
Hearings Reporter Classified 1 WF
Accountant Classified 1 WM
Personnel Assistant | Classified 1WF
Docket Clerk Classified 1 WF
Attorney IlI Classified 1WM
Administrative Services Officer | Classified 1 WF
Professional Civil Engineer | Classified 2 WM
Land Reclamation Inspector 11l | Classified 7WM
Land Reclamation Inspector IV | Classified 6 WM
Total Employees 25
Total by Race/Gender 18WM, 6WF, 1BF




PERFORMANCE CHARACTERISTICS

The commission is charged with implementation of the regulatory aspect (Title V.) of the federal
Surface Mining Control and Reclamation Act of 1977 (SMCRA). In this capacity, the
commission is subject to federal oversight by the U.S. Department of Interior’s Office of Surface
Mining (OSM). The Birmingham Field Office (BFO) of OSM conducts annual evaluations of
the commission’s operations. Copies of the OSM/BFO reports are available on the OSM website

www.osmre.gov/oversight/alabama04.htm

The commission's administration of its responsibilities under SMCRA include the following

activities:

e Licensing mine operators,

Permit and License Activity

2005

Fiscal Year | 1994 | 1995 | 1996 | 1997 | 1998 | 1999 | 2000 | 2001 | 2002 | 2003 | 2004 (v

Permits 18 20 8 11 10 11 9 7 9 7 14 7
Issued

Acreage | 4075 | 3384 | 2001 | 1071 | 2613 | 2958 | 2716 | 2038 | 3073 | 2136 | 4934 | 2264
Permitted

Permit 121 | 113 92 87 98 82 61 79 59 64 84 84
Revisions
Issued

Permit 18 14 17 5 37 7 8 10 5 24 6 9
Renewals
Issued

Licenses 7 10 9 13 10 6 7 7 6 5 10 4
Issued

Licenses 62 60 59 57 56 52 48 47 46 48 48 36
Renewed

Source: ASMC quarterly budget reports
(1) AS of 5/31/2005

e Permitting licensed operators to mine specific acreage based on an approved mining

operation plan. In addition to a mining operation plan, the application approval process
considers factors such as: the qualifications of mine operators, land ownership/lease,
hydrology, geology, historic significance of the area to be mined (The former Acton

Mine site was recently transferred to the Alabama Department of Conservation for future
exploration of fossils located there), the impact on surrounding environment/ecology, etc.
Mine operation plans address the sequencing and methodology of the mining operation
from start through reclamation, operation plans include when specific areas will be mine,
how the mining will occur, where and how coal spoils will be processed and disposed of,
treatment of potentially toxic coal spoils, how other environment concerns are to be
addressed, preparation and maintenance of impoundments, berms for diverting
toxic/caustic runoff, construction and maintenance of haulage roads (roads built to
connect the mine sites with public roads),
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Number of Persons per Surface Mined Permit and Ton Mined
in Alabama and Southeastern Bituminous Coal Mining States

Population Tons of

(Estimated) Surface Persons Surface Coal
As of Mine Per Tonnage Mined Per

State July 2004 | permits (1) Permit Mined (1) Person
Alabama 4,530,182 71 63,805.38 | 5,288,703.87 1.17
Kentucky 4,145,922 515 8050.33 | 44,050,305.53 10.62
Tennessee 5,900,962 27 218,554.15 | 1,997,158.93 0.33
Virginia 7,459,827 117 63,759.21 | 10,008,930.46 1.34
West Virginia 1,815,354 285 6,369.66 | 6,066,827.64 3.34

Source: US Census Bureau, US Office of Surface Mining, Reclamation and Enforcement
(1) As of September 30, 2004

Florida and Georgia do not have a coal mining industry. Southeast Alabama, Louisiana
and Mississippi have deposits of lignite coal, a lower grade, highly volatile and self-
combustible coal. This type of coal cannot be transported long distances, and any power
plant fueled by the coal must be built in close proximity to the coal bed. Louisiana has
two lignite coal mining permits and Mississippi has one. There are no lignite mines
currently located in Alabama. There has been recent exploration of lignite deposits located
in south Alabama.

The commission is also responsible for the surface area associated with 11 underground
mines currently in operation in Alabama. See the appendix for production information

Training and Certification of blasters - The commission is currently the only source
providing the required 40 hour course on blasting. According to commission staff,
several years ago, Bevill State College previously conducted the course, but when the
industry declined, the college discontinued the curriculum due to insufficient demand.
The Surface Mining Commission normally offers the certification training in its offices in
Jasper annually. Due to recent increased demand, classes were conducted in October
2004 and again in April 2005. The certification examination is administered by the
commission’s staff at completion of the training. Blasters are required to obtain 12 hours
of continuing education each year. Blasters may attend the commission’s certification
training to fulfill this obligation. Boren Explosives, Austin Powder and Nelson Brothers,
LLC also offer continuing education approved by the commission.

Schedule of ASMC Blaster Training/Examination
for Certification as well as Continuing Education

Enrolled For Completed  Passed Passed on Attended for
Fiscal  Certification Training & 1% Subsequent Continuing
Year Examined  Time/% Attempt Education
2004-05 26 23 16/ 70% 3 3
2003-04 11 10 8/80% 0 4
2002-03 21 21 18/ 86% 1 5
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Reclamation of Mined Lands — The commission ensures reclamation of land on which
mining operations have ceased when coal removal is complete and on which reclamation
has begun either by the mine operator or by the mine operator’s surety. Commission
inspections are made at least quarterly. As of June 15, 2005, the commission’s staff were
overseeing three reclamation projects and an additional reclamation project awaiting
completion of the bid process. At the cessation of mining operations, the commission
insures that any coal-mining related damage to land and water resources is repaired and
that accompanying safety hazards are removed or abated.

If a mine operator fails to reclaim damaged land or water resources, the commission
notifies the surety, the operator’s bond is forfeit, and the commission utilizes the
proceeds to pay for reclamation. The commission has so far reclaimed only surface
mines; however, its jurisdiction extends to the surface effects of underground mines. The
commission would be responsible for reclamation of an underground mine that ceases
operations in the future without reclaiming damage to the land and for which reclamation
bond proceeds become available.

For illegal mining operations (operating without a valid permit or performance bond) the
commission’s policy is to pursue recovery of the reclamation costs through litigation.

12



ALABAMA SURFACE MINING COMMISSION
BOND FORFEITURE RECLAMATION PROJECTS

FISCAL # OF # OF ACRES $ AMOUNT $ FUNDS

YEAR PROJECTS | RECLAIMED EXPENDED RECEIVED
1979 1 18.00 9,750.00 80,950.00
1980 9 80.00 77,640.00 110,445.00
1981 9 97.00 83,585.00 441,675.00
1982 13 173.50 199,633.75  1,441,985.74
1983 36 1,011.00 1,056,996.00 791,313.16
1984 29 744.50 787,305.43 516,530.66
1985 15 397.00 469,100.00  2,534,881.00
1986 10 393.50 490,868.85  1,286,140.15
1987 13 552.00 901,461.26 990,540.80
1988 20 1,330.00 2,600,926.00  2,021,236.70
1989 33 2,050.00 2,371,497.88  1,843,348.42
1990 21 980.00 1,184,800.23 563,695.54
1991 12 242.00 438,057.50 337,668.00
1992 17 538.50 714,281.55 586,032.00
1993 7 138.00 278,598.80  1,621,495.00
1994 13 607.00 1,533,459.20 815,210.00
1995 15 481.50 1,082,928.00 466,253.25
1996 9 337.00 998,538.00 836,290.00
1997 10 605.00 961,434.34 707,097.12
1998 8 285.50 605,227.20 348,250.06
1999 9 88.00 422,978.38 239,819.00
2000 7 97.50 181,254.00 286,787.00
2001 6 169.00 381,700.62  2,301,651.18
2002 4 90.00 42357000  1,479,501.57
2003 4 238.25 1,077,896.00  4,588,187.20
2004 7 329.90 656,085.20  1,633,778.60
2005* 3 6.75 83,737.00 922,860.00

TOTAL 340 12,080.40 $20,073,310.19 | $29,793,622.15

AVERAGE COST/ACRE $1,661.64

* Through June 30, 2005
Note: The 2005 amounts do not include a current project which is approximately 75%

complete consisting of 558 acres at a cost of $3,952,000
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ALABAMA SURFACE MINING COMMISSION
FINAL BOND RELEASES ON PERMITS

F\I(SEC,:AAIQL # OF PERMITS # OF ACRES $ AMOUNT OF FINAL RELEASE *
1979 Data Not Available Data Not Available Data Not Available
1980 Data Not Available Data Not Available Data Not Available
1981 Data Not Available Data Not Available Data Not Available
1982 Data Not Available Data Not Available Data Not Available
1983 Data Not Available Data Not Available Data Not Available
1984 2 12 12,000
1985 3 6 4,300
1986 17 481 769,092
1987 55 1,549 995,814
1988 81 3,079 1,707,798
1989 62 2,210 1,253,412
1990 43 2,444 1,235,762
1991 51 2,614 1,509,191
1992 44 3,858 1,803,560
1993 37 3,836 1,304,784
1994 46 4,222 1,975,864
1995 45 4,242 1,792,705
1996 32 1,922 986,794
1997 46 4,352 2,351,628
1998 45 5,871 2,894,272
1999 36 4,385 2,426,125
2000 28 3,220 1,569,734
2001 38 4,091 2,448,303
2002 41 4,549 2,359,986
2003 36 5,342 3,054,020
2004 23 2,854 1,360,163
2005** 17 2,681 1,756,976
TOTAL 828 67,820 $ 35,572,283

(*) This amount represents a small portion of the total reclamation bonds posted. Taking into
consideration the various stages of release these figures equate to 40% of bond amounts for Interim
Program Permits and approximately 15% of bond amounts for Permanent Program Permits. The total of
bonds that were forfeited and released on the 67,820 acres is in excess of $216,500,000.

(**) Through June 30, 2005

Note: The Interim Program Period addresses permits issued between August 3, 1977 when President
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Carter signed the SMCRA of 1977, and May 20, 1980 when Alabama received primacy under the federal
law. During the interim program period, each acre was bonded at $1,200 per acre regardless of the
projected cost to reclaim, this amount being set by statute. Interim Program bonds were released in two
stages (upon completion of grading and completion of the growing seasons. Since May 20, 1980, (the
Permanent Program), bond amounts are based on site conditions and costs. Permanent Program bonds
are released in three stages based on grading, vegetation and final approval after growing seasons.

Inspection of mine sites and the surrounding area for compliance with the mine
operations plan, and for responding to complaints and concerns of citizens - Each
permitted mining operation receives a partial inspection monthly and a complete
inspection quarterly. Inspections are not done on permit areas being reclaimed by the
commission. According to documentation available on the federal Office of Surface
Mining and Reclamation (OSMRE) website, during the July 1, 2003 through June 30,
2004 Fiscal Year, the commission conducted 2,762 inspections, Issued a total of 157
Notices of Violation.

Schedule of Inspectable Permits
During the Month of April 2005
Type Status Jasper Tuscaloosa Total

Surface Active 24 28 52
Permits Inactive (TC) 3 1 4
Underground Active 2 9 11
Permits (1) Inactive (TC) 0 1 1
Reclamation Reclamation 70 37 107
(Coal Removal Complete)
Loading Active 0 0 0
Facilities (Tipples) | Inactive (TC) 0 0 0
Processing Active 3 3 6
Facilities Inactive (TC) 0 3 3
Exploration Ops. Active 1 15 16
Notice of Intent Reclamation 1 1 2
Exemption (2) Reclamation 1 0 1
Total 105 98 203

Source: ASMC Staff (TC) = Temporary Cessation

(1) ASMC is responsible for inspecting the surface area of underground mines.

(2) Mines producing coal as a by product where the coal production is less than 16/23 of total production
are eligible for an exemption from ASMC inspection. Example: A clay pit that has some producible
coal

Protection from Offsite Impacts - The commission, under federal statutes, is charged
with protecting the environment and the public from offsite impacts. An offsite impact is
defined as anything resulting from coal mining that negatively affects resources (people,
land, water, structures). The impact must be regulated or controlled by an applicable state
program, must be coal mine related, and must occur outside the area authorized by permit
for conducting mining and reclamation activities. Offsite impacts are classified as either
major, moderate, or minor. Major offsite impacts include incidents where there is a:
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Large amount of disturbance outside the permit or authorized area

Large amount of sediment, flyrock, or erosion outside of the permit or authorized
area

High volume or long duration water discharge of poor quality enters a high quality
stream

Impact interferes with land usage

Impact jeopardizes public safety or causes personal injury

Impact causes damage to uncontrolled structures or restricted areas

Mining without a permit

Schedule of Major Offsite Impacts
October 1, 2003 Through September 30, 2004

Violation #
Class  Violations Violation
Major 1 Failure to obtain permit
Major 1 Other Hydro
Major 1 Other General
Major 1 Failure to construct or maintain diversions properly
Major 1 Conducting mining activities outside permitted & bonded
area
Major 2 Failure to provide bond on all disturbed acreage
Major 2 Failure to meet effluent limitations
Major 3 Uncontrolled runoff
Total Major 12

Source: ASMC Offsite Impact Database
Moderate offsite impacts are anything not classified as either major or minor.

Schedule of Moderate Offsite Impacts
October 1, 2003 Through September 30, 2004

Violation Class # Violation
Violati
ons
Moderate 1 Uncontrolled Runoff
1 Failure to maintain roads
3 Failure to meet effluent levels
1 Failure to maintain sediment basin
1 Failure to construct sediment basin to approved design
plan
2 Failure to conform to coal exploration performance Std.
1 Failure to provide bond on all disturbed acreage
Total Moderate 10

Source: ASMC Offsite Impact Database

Minor offsite impacts include incidents where there is a:
- Small amount of disturbance outside the permit or authorized area
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- Small amount of sediment, flyrock, or erosion outside the permit or authorized area

- Low volume or short duration water discharge that marginally exceeds effluent limits
and has a marginally negative impact on receiving streams

- Impact does not interfere with land usage

- Impact does not jeopardizes public safety or causes personal injury

- Impact does not cause damage to uncontrolled structures or restricted areas

Violation

Class
Minor
Minor
Minor
Minor
Minor
Minor
Minor
Minor
Minor
Minor
Minor
Minor

Minor
Minor
Minor
Minor
Total Minor

Schedule of Minor Offsite Impacts

October 1, 2003 Through September 30, 2004

#

Violations Violation

5
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Failure to maintain sediment basin

Failure to certify basin

Failure to build basins

Failure to meet effluent limitations

Failure of operator to follow operations plan

Failure to reclaim contemporaneously

Uncontrolled runoff

Failure to maintain roads

Failure to maintain blasting records

Failure to blast within peak particle velocity

Failure to control airblast

Conducting mining activities outside permitted & bonded
area

Failure to maintain 100’ setback

Other Hydro

Failure to obtain an exploratory permit

Failure to obtain permit

Source: ASMC Offsite Impact Database

Not all offsite impacts result in notices of violation.

Notification to Licensees of Board Decisions to Amend Administrative Rules

All licensees are sent a letter of notification of the commission’s intent to change administrative
rules. In addition, the commission sends notices to persons who have requested to be notified of
rule changes. The rules are published in the Administrative Monthly as required by the state’s
Administrative Procedure Act. The Administrative Monthly is available to licensees as well as
members of the general public.

17



REGULATION IN CONJUNCTION WITH OTHER ENTITIES

Surface mine operators must obtain a separate National Pollution Discharge Elimination System
permit from the Alabama Department of Environmental Management, which administers federal
programs under the Environmental Protection Agency. The permit is issued upon the presence
of a satisfactory system for water pollution prevention and abatement. The Surface Mining
Commission is also charged under federal statutes with protecting the environment and the
public from offsite impacts. Offsite impacts can include anything resulting from coal mining that
negatively affects resources, including water resources.

The federal Surface Mining Control and Reclamation Act of 19777, (30 U.S.C. 88 1201 et seq.)
known as SMCRA, is administered by the United States Department of the Interior, Office of
Surface Mining Reclamation and Enforcement. In Alabama, Parts IV and V of the act, which
address surface coal mining, are administered on behalf of the Office of Surface Mining and
Enforcement by two state agencies, the Department of Industrial Relations (Part 1V) and the
Surface Mining Commission (Part V). Generally speaking, the Alabama Department of
Industrial Relations — Mining & Reclamation Division, is responsible for reclamation of surface
land areas affected by coal mining that occurred before August 3, 1977. For surface land areas
affected by coal mining that occurred after August 3, 1977, reclamation is administered by the
Surface Mining Commission. The Surface Mining Commission regulates, licenses, and permits
ongoing surface coal mining, also under SMCRA. The Department of Industrial Relations —
Mining and Reclamation Division also regulates ongoing non-coal surface mining and non-coal
surface mine reclamation, under a separate state program.

COMPLAINT PROCESS

The complaint investigation process is documented in the commission’s administrative code in
section 880-X-11B. Complaints are handled by the commission’s inspectors and its legal
division.  Neither the commission’s director nor its members become involved in the
investigation/discovery stage of the complaint. The commission receives complaints concerning
blasting, water issues affected by mining, subsidence and reclamation. All complaints including
those by persons wishing to remain anonymous are investigated.

Complaint Investigation and Resolution Process

Action: Description:

Initial Documentation Verbal and written complaints are received. If verbal, a
standard complaint form is sent to complainant for
completion and return. The complainant’s desire to remain
unknown to the party being complained against is
ascertained. The complaint is entered in the complaints
database at the commission.
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Investigation

Notification to Mining Company

Investigation Report Filed,
Notification of Violation and
Corrective Action Plan

Sent to Company

Assessment Officer Notified.

Appeals Concerning Assessment

The complaint is assigned to an inspector. Within 4 days of
receipt of the complaint, the investigation must begin. Within
10 days of the start of the investigation the complainant must
be notified of the progress or results, if the investigation has
been concluded. In the case of a reclamation complaint, the
inspector’s supervisor attends the investigation proceedings.

In the case of a blasting complaint, if the complainant
consents to be revealed to the mining company, the complaint
is forwarded to the mining company, which has 15 days to
respond to the complainant and attempt to resolve the issues
at hand. The company must send a copy of the letter to the
complainant to the commission. If the complainant is not
contacted, a notice of violation is issued against the company.
If the complainant does not wish to be revealed to the mining
company, the mining company is notified of a complaint filed
against it and the nature of the complaint, but not the source.
The commission is not required to notify the company in case
of a subsidence or reclamation complaint.

The investigation report is filed, with the results entered into
the complaints database. If a violation occurred, a
Notification of Violation is issued along with a Corrective
Action Plan, plus the database is updated.

If a violation occurred, the investigation report is forwarded
to the assessment officer who determines if a penalty should
be assessed against the company. An assessment notice is
sent to the company detailing the amount of the assessment
and the reason. The company has 30 days to pay the penalty
assessed of request a conference

If the company thinks the assessment has been made in error,
it can request within 30 days, a conference with the
assessment officer. After the conference, the Assessment
Officer has 30 days to determine if the penalty should be
enforced or waived. If enforced, the Assessment officer
sends a notice of final assessment to the company, which
must be paid in 30 days. The company can appeal the final
assessment to the commission’s Division of Hearings and
Appeals. The DHA’s decision can be appealed to the
commission and the commission’s decision can be appealed
to the Circuit Court.
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Compliance with Corrective

Action Plan

If a violation occurred, a corrective action plan will be issued
to the company, along with a timetable for the action to be
implemented. If the company does not comply with the
corrective action plan by the time allowed, the inspector
would issue a cessation order to stop the activity complained
against. Once a cessation order has been issued, if the
company continues the activity, the commission can impose a
fine of not less than $750 per day for up to 30 days. After 30
days, if the activity is ongoing, the commission can issue a
show cause order, compelling the company to come to a
hearing held before an administrative law judge. The judge
has the authority to suspend or revoke licenses. The judge’s
decision can be appealed to the commission, and the
commission’s decision can be appealed to the Circuit Court.

Source: ASMC Administrative Code, Complaints Database, and Staff

Schedule of Responses to Complaints
October 1, 2001 Through June 3, 2005
Fiscal Year 2002 | 2003 | 2004 | 2005 (1) Total

Complaints Received 60 42 36 29 167
Violation Status Determined 60 42 36 29 167
Average Days to Determination 21.68 | 18.17 | 19.58 14.45 19.09
No Violation Occurred 56 40 35 23
Violation Occurred Notice
Issued/Penalty Assessed 4 2 1 6 13 (2)

Source: ASMC complaints database
(1) As of June 3, 2005
(2) Since some complaints concerned the same incident, 13 complaints resulted in 8 Notices of Violation

Schedule of Complaints by Type
For the Fiscal Years
October 1, 2001 through June 3, 2005
Average Days to

Fiscal Year Number Determine

2002 | 2003 | 2004 | 2005 (1) | Total | Violations Violation
Blasting 56 42 36 28 162 8 17.25
Well 3 0 0 0 3 0 123.67
Reclamation | 1 0 0 0 1 0 8
Subsidence 0 0 0 1 1 0 15

Totals 60 42 36 29 167 8 (2)

Source: ASMC complaints database
(1) As of June 3, 2005
(2) Some complaints concerned the same incident - 13 complaints resulted in 8 Notices of Violation.
The 13 complaints that resulted in the 8 Notices of Violation resulted in 10 individual citations
related to the complaints. Notices of Violations are also issued during the commission’s staff normal
inspections of mining operations.
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Date Final
Violation | Assessment | Fine Violation
Notice Number | Corrected Date Paid
02RTWO001 3/7/2002 10/8/2002 1,100 | Failure to maintain blast records
3/7/2002 10/8/2002 1,600 | Failure to control air blast
02 TW004 4/3/2002 10/1/2002 1,800 | Failure to control air blast
03RTWO014 7/28/2003 2/22/2004 1,000 | Failure to control air blast
04RTWO018 8/6/2004 12/17/2004 | 1,200 | Failure to blast within Peak Particle
Velocity
04RTWO022 9/9/2004 12/17/2004 | 1,400 | Failure to control air blast
05FB0O002 2/24/2005 4/26/2005 1,200 | Failure to control air blast
3/3/2005 4/26/2005 | 1,600 | Failure to control flyrock
05FBO006 6/2/2005 Pending | Pending | Failure to control flyrock
05RTWO011 6/14/2005 Pending | Pending | Failure to blast within limits of
Formula

Source: ASMC complaints database

FINANCIAL INFORMATION

Fee

Schedule of Operating Fees

New License
License Renewal
Late Penalty
New Permit

Permit Renewal (5 yr approx)
Permit Transfer

Exploration Permit

Permit Revisions:

Incidental Boundary Revision
Insignificant alteration to Mining
and Reclamation Plan

Significant Alteration to Mining and
Reclamation Plan

Acreage Fee (permits — original and
renewal)

Fines and Penalties (administrative)

Source: ASMC law, rules and financial records

Authority -
Amount Code of Ala
1975, Section
$1,000(statutory) 9-16-81(f)
$100(rules) 9-16-81(f)
$100(rules) 9-16-81(f)
$2,500(rules) 9-16-83(a)
Not less than $1000 (statute)

$500(rules) 9-16-83(a)
$100(rules) 9-16-83(a)
$1,000(rules) 9-16-83(a)
$250(rules) 9-16-83(a)
$750(rules) 9-16-83(a)
$1,500(rules) 9-16-83(a)
$25/acre (rules) 9-16-83(a)

Up to $5,000 per violation 9-16-94(a)
At least $750 per day for 9-16-94(h)

each day past deadline for
correction of violation
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Receipts, Disbursements and Balances - Fund 370 ASMC Operating Fund

(Cash)
For the period October 1, 2000 through September 30, 2004
2003-2004 2002-2003 2001-2002 2000-2001

Receipts
Surface Mining Fees (1) $ 275380.00 $ 424,645.00 $ 209,165.00 $  250,945.00
Docket & Copy Fees 48.00 1,392.00
Legal Violations 135,349.16 89,202.97 73,923.10 206,175.62
Publication Sales 3,912.30 4,601.35 3,006.75 2,466.55
Other Resale Merchandise 95.60 116.60 353.50 18.00
Salvaged Equipment 9,548.33 3,405.00
Transfer From General Fund 469,582.00 567,884.00 592,621.00 614,438.00
Federal Reimbursements 944,893.50 1,045,672.47 1,106,157.93 962,257.18

Total 1,838,760.89 2,135,527.39 1,985,275.28 2,037,692.35
Disbursements
Personnel Costs 1,326,485.84 1,322,100.24 1,280,268.23 1,290,742.28
Employee Benefits 317,162.46 304,409.24 281,100.05 273,607.48
Travel-in-State 14,349.09 18,659.13 20,253.39 19,389.23
Travel-out-of-State 748.70 - -
Repairs and Maintenance 1,952.40 2,118.92 4,008.27 2,067.10
Rentals and Leases 111,732.24 111,949.13 111,865.76 113,140.20
Utilities and Communications 29,183.66 29,092.50 23,325.76 25,336.62
Professional Services (2) 24,010.47 21,984.61 108,252.03 107,715.55
Supplies, Materials, and Operating Expenses 32,625.18 49,058.21 44,693.55 49,782.17
Transportation Equipment Operations 18,415.22 18,910.45 21,762.50 23,873.72
Transportation Equipment Purchases 200,412.00
Other Equipment Purchases 1,438.00 6,846.00 13,673.85 17,432.20

Total 1,878,103.26 2,085,540.43 1,909,203.39 1,923,086.55

Excess of Receipts over Disbursements (39,342.37) 49,986.96 76,071.89 114,605.80
Cash Balances at Beginning of Year 356,806.19 306,819.23 230,747.34 116,141.54
Cash Balances at End of Year 317,463.82 356,806.19 306,819.23 230,747.34
Reserve for Year End Obligations 64,221.27 38,007.23 56,553.02 50,656.71
Unobligated Cash Balances at Year End $ 25324255 $ 318,798.96 $ 250,266.21 $  180,090.63

(1) Most surface mining permits renew every five (5) years. Many permits were issued when the

permanent program was approved (5/20/80) resulting in many permits for existing mines being issued

during the 1982-83 FY, and each 5 years since. This anomaly should occur again in the 2007-2008 Fiscal Year.

(2) Disbursements for professional services are for the services of hearing officers from the Attorney

General's Office and for contractors employed under the Federal Small Operator Assistance Program (SOAP).

Variances are based on the number of hearings and requests for assistance under SOAP.
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Chart of Receipts vs. Operating Disbursements - Fund 370

ASMC Operating Fund
For the Period October 1, 2000 through September 30, 2004
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Receipts, Disbursements & Balances - Fund 427 ASMC Bond Forfeiture Fund

(Cash)
For the Period October 1, 2000 through September 30, 2004

(Non-Operating Fund - Restricted to Reclamation of Abandoned Mine Lands)

Receipts
Surety Bond Proceeds

Federal Reimbursement - (Mine Reclaimation)

Total
Disbursements
Professional Services (Mine Reclaimation)

Total

Excess (deficiency) of Receipts over Disbursements
Cash Balances at Beginning of Year
Cash Balances at End of Year
Reserved for Year End Obligations

Reserved for Future Mine Reclaimation

Unobligated Cash Balances at Year End

2003-2004 2002-2003 2001-2002 2000-2001

$ 1,633,778.60 $ 4,536,437.20 $ 1,479,501.57 $ 2,301,651.18
41,750.00

1,633,778.60 4,578,187.20 1,479,501.57 2,301,651.18
423,333.20 573,848.00 1,004,479.00 464,981.62
423,333.20 573,848.00 1,004,479.00 464,981.62
1,210,445.40 4,004,339.20 475,022.57 1,836,669.56
7,320,676.41 3,316,337.21 2,841,314.64 1,004,555.08
8,531,121.81 7,320,676.41 3,316,337.21  2,841,314.64
3,976,193.00 284,647.00 297,646.00 65,949.00
4,554,928.81 7,036,029.41 3,018,691.21  2,775,365.64

$-

Fund 0427 is not available for the general operation of the Commission

The large increase in the 2003 FY is due to forfeiture of a surety bond associated with the Shannon Mine.
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Chart of Receipts vs. Disbursements - Fund 427
ASMC Bond Forfeiture Fund
For the Period October 1, 2000 through September 30, 2004
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Commission Members

QUESTIONNAIRES

Commission Members

A questionnaire was sent to seven commission members. Six responded.

Question #1

Would the absence of a state run program for the regulation for surface mined coal in
Alabama be detrimental to public welfare?

6 Yes 0 No 0 Unknown 0 No Response

Question #2

If the Alabama Surface Mining Commission were eliminated and regulation of surface
mined coal in Alabama left to federal entities, do you think the regulatory, inspection, and
when necessary reclamation activities would be sufficient to protect the public welfare?
Please Explain.

1 Yes 5 No 0 Unknown 0 No Response

Respondent #2 added, State regulation can deal with local conditions better than “one size fits
all” inflexible federal regulation.

Question #3

Are any current industry trends or forecasts adversely affecting the Commission’s ability
to operate? If yes, please explain.

1 Yes 5 No 0 Unknown 0 No Response

Respondent number 3 added, At present high energy costs have helped revive the surface
mining industry, which has helped offset some of the budget problems.

Respondent #6 added, Increased mining activity will require additional resources.

Question #4

What are the most significant issues facing the Surface Mining Commission?

#1 responded, Increased permit & activities
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Commission Members

#2 responded, Lack of funding to properly maintain adequate staff in light of increasing activity
due to rising energy prices.

#3 responded, Staff retirements, and facing the possibility of general fund budget cuts.
#4 responded, Funds
#5 responded, the Increase in the number of license applications

#6 responded, Funding for additional personnel and equipment to meet the needs of the industry
growth can have a significant impact on annual funding.

Question #5
What is the Commission doing to respond to these issues?
#1 answered, Promoting

#2 answered, Asking for the appropriation of additional funding and consolidation of programs
into the commission that are now located in other agencies of government.

#3 answered, Seeking qualified applicants, preferably minorities to replace retirees, and working
with the legislature to properly fund the commission

#4 answered, Working to make it better.
#5 answered, Making sure the companies are legit.

#6 answered, Efforts are being made to educate the decision makers of the future needs of the
Commission.

Question #6

In your opinion, is the Commission adequately funded to properly fulfill its regulatory and
reclamation responsibilities? If not, what actions would you recommend to remedy the
situation?

4 Yes 2 No 0 Unknown 0 No Response
#2 who answered no, added, See #5
#3 who answered yes, added, At present, funding is adequate, however if the general fund
allocation is not maintained at or above the current level, | believe it would be impossible for the
commission to operate.

#6 who answered yes added, Presently, however, future needs must be assessed continuously.
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Commission Members

Question #7

Do you think the law regulating the surface mined coal industry is adequate? If not, what
changes would you recommend?

6 Yes 0 No 0 Unknown 0 No Response
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Licensees—Blasters

Licensees—Blasters

A questionnaire was sent to one hundred thirteen licensees. Thirty-seven responded.

Question #1

Do you think a state run program regulating the surface mined coal industry is necessary
to protect the public welfare?

29 Yes 6  No 0 Unknown 2 No Response

Question #2

If the Surface Mining Commission were closed and federal agencies assumed the regulation
of surface mining in Alabama, do you think the regulatory and inspection activities would
be sufficient to protect the public welfare?

15 Yes 17 No 4 _Unknown 1 No Response

Question #3

Do you think the laws, rules, and policies regulating the surface mined coal industry in
Alabama constitute an unnecessary restriction on the industry?

7 Yes 27 _No 0 Unknown 3 No Response

Question #4

What are the most significant issues currently facing the surface mined coal industry?

#2 — Lawsuits being solicited by attorneys in Walker Co. which are completely frivolous.
Vibration levels are well below the limits imposed. Solicitors continue to sign up plaintiffs with
the promise that they will receive settlements. All these lawsuits are costly to defend.

#3 — Lack of understanding by the general public regarding current blasting technology and the
associated impact to structures.

#5 — Lack of continuing education

#7 — Liabilities

#8 — Not watching or regulating drill dust. It is Killing the blasters. The feds are a lot stricter.

#9 — Unjustified lawsuits claiming damage from blasting that is well within the legal limits and
below any level to result in damage.

#10 — ATF regulations

#12 — Liability

#13 — Public perception of damage to their homes per the blasting.

#14 — The absence of common sense judiciary regarding the thousands of frivolous lawsuits filed
by con artists and mental midgets.

#15 — Lawsuits

#16 — DUST all machines in the pit get checked for dust except blasters and helpers.
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Licensees—Blasters

#18 — Homes getting closer and closer to ore deposits

#19 — To many regulations that are not needed.

#21 — Safety of others and laws: Meaning some laws have a fine line of what is right and where
you are doing wrong.

#22 — Made to hurry

#23 — Vibration limits, surface delays, need more training on federal rules and regulations.

#24 — being governed by people that have no experience in blasting and do not have any
knowledge about day-to-day encounters of blasters

#25 — (1) Lawsuits (2) ASMC restricting blasters use of regulations due to their interpretation of
regs which are contrary to what they actually say.

#27 — Shot too close to house, Drill too close to face, drill too long of shot, get in hurry

#28 — Complaints of shot vibrations and air blast

#29 — From my own recent experience, Excessive fines for harmless and honest mistakes such as
wrong numbers on blast reports to undue lawsuits filed against the co. and blasters

#31 — Safety and productivity

#33 — There are too many end results that face a blaster.

#37 — Judicial and legal systems in counties coal mining is taking place.

Question #5

Does it appear that the commission has made an effort to address this issue as it relates to
surface mined coal in Alabama?

Of the 25 blasters who responded to question #4
11 Yes 11 No 3 Unknown 0 No Response

#25 who answered no, added, Blasting has many “Gray” areas but to ASMC it is all black or
white

Question # 6

Has any member of the commission or its staff asked for money (other than normal fees),
services, or any other thing of value in return for the services provided by the commission
or its staff?

1 Yes 34 No 2 Unknown 0 No Response

Other Comments:

#24 added, All fees W are too expensive as he has no knowledge of the
real world and also only cares about playing golf and chasing after women.
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Licensees—Mine Operators

Licensees—Mine Operators

A questionnaire was sent to fifty-seven licensees. Twenty-six responded.

Question #1

Do you think a state run program regulating the surface mined coal industry is necessary
to protect the public welfare?

21 Yes 3 No 1 Unknown 1 No Response

Question #2

If the Surface Mining Commission were closed and federal agencies assumed the regulation
of surface mining in Alabama, do you think the regulatory and inspection activities would
be sufficient to protect the public welfare?

5 Yes 16 No 5 Unknown 0 No Response
#5 who answered yes, added, However, a federal program would be much more cumbersome,
not as timely in dealing with issues and, ultimately, more expensive for the state, this would be a
bad move.

Question #3

Do you think the laws, rules, and policies regulating the surface mined coal industry in
Alabama constitute an unnecessary restriction on the industry?

6 Yes 17 No 3 Unknown 0 No Response
#5 who answered yes, added, However, the Surface Mining Commission must enforce a
federally mandated program that causes the restrictions and the restrictions would be worse if
federally enforced.

Question #4

What are the most significant issues currently facing the surface mined coal industry?

#5 — (1) Lack of an available trained work force for both surface and underground mining. (2)
receiving timely permits that will allow mining to begin while the energy demand is still high.

#6 — Stable coal market

#7 — Obtaining permits

#8 — Lack of experienced miners, difficulty in obtaining mining areas

#9 — Level playing field concerning all aspects of inspection, enforcement, and bonds
#12 — Price of coal, increasing production costs
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Licensees—Mine Operators

#13 — The time it takes to process permits and revisions. Reclamation bonds and releases

#14 — Takes to long to get permits issued ASMC and ADEM

#15 — New technology in mining

#18 — Timely review of permit revisions. To much overlap & Duplication of requirements, laws
& regulations between MSHA, ASMC, and ADEM

#19,21, 22, 23, — Money from general fund to match federal dollars

#24 — Permitting

#25 Give miners the ability to remine old pre-law mine sites without the high amount on bonds.
#26 — Time it takes to get a permit (ADEM)

Question #5

Does it appear that the commission has made an effort to address this issue as it relates to
surface mined coal in Alabama?

Of the 17 people responding to question #4,
8 Yes 4 No 4 Unknown 1 No Response

#5 who answered yes, added, The ASMC has added training classes for certified blasters, but
they need additional resources to speed the permit review process.

Question # 6

Has any member of the commission or its staff asked for money (other than normal fees),
services, or any other thing of value in return for the services provided by the commission
or its staff?

0 Yes 26 No 0 Unknown 0 No Response

#26 added, It takes ADEM too long to issue permits.
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Complainants Questionnaire

Complainants

A questionnaire was sent to one hundred eight (108) complainants. Forty-six (46)
responded.

Question #1

Was your complaint handled promptly?
24 Yes 18 No 6 No Response

#5 responded, it has not been handled yet!

#7 did not indicate an answer stating that he had filed multiple complaints

#14 answered yes and no response

#16 who answered yes, added, Initially, slowly since & correspondence not answered

#18 who marked no response, added, some were, some were not

#31 who marked no response, added, Received a call. We think our concerns were not
their concern only the mining company was heard.

#32 who marked no response added, In June of 2004 |l was blasting and the
surface mining did not know they were back mining here again. | flagged one of your
people down & he knew nothing about them mining here.

Question #2

Was your complaint handled in a professional manner?

21 Yes 20 No 5 No Response

#5 added, neither by me nor ||| Gz
#32 who marked no resEonse, added, They act like ||l Coal Co. is always right.

Everyone thinks Co owns and operates the Surface Mining Commission.
When talking to your people that is the feeling I get.

Question #3

Did the commission communicate the results of investigating your complaint to you?
21 Yes 20 No _ 5 No Response

#7 answered no and no response adding, They would not let me see the seismograph.

#16 added, Their reply was incorrect as noted by the enclosed letter copy as they show

no blast violation but the mining company comptroller personally called me to tell me he
found 4 “could there be more”?
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Complainants Questionnaire

Question #4

Do you think the commission did everything it could to resolve your complaint?
8 Yes 34 No 4 No Response
#1 added “They put a meter outside on the wrong side of the house

#7 added, because since my complaint, my house has burnt. The fire Marshal said the
blasting was a contributing factor.

#26 added, They could have sent someone to actually look at the well (pump, depth, etc.)
to see why it went from clear drinking water to mud red unusable water at a minimum.

#32 who answered no, added, Everyone tells me that has any dealings with the Mining

Comm. That | am wasting my time calling the Ala State Mining Comm. Everyone says
handles its own complaints.

Question #5
Were you satisfied with your dealings with the Surface Mining Commission?
8 Yes 34 No 4 No Response

#1 added, Photos included of damage. Son was here when the worst blast happened.
Knocked my dog off the couch when it happened the first time. My house was shifted.

#5 answered no but added, I think my state rep. is going to help me. Please help me Mr.
Segrest if you can.

#7 answering no added Nothing has been done for us. Everything was done in favor of
the [company].

#26 added, Well water that was clear before mining started and became mud red
afterwards, was tested and told, It had iron in it.

Other Comments:

#8 who answered no to all questions also attached a letter. The text of the letter follows.
The answer to all your questions is no!! | have been lied to by all the people I contacted.
I gave them enough time to answer and fix my house, they have had since November
2004. They sent a man out here 12-14-04 at 1:10 PM. His name was || |} . he
said he would get back in touch with me in three weeks. I gave them all the time I’'m
going to. | want my house fixed. | am going to talk to a lawyer concerning this matter. |
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Complainants Questionnaire

am disabled and can’t afford to fix what they have done. Your help would be appreciated
very much. | would like to hear from you as soon as possible.

#16 attached a copy of a letter he had written the ASMC dated June 4, 2005. Text of the
letter follows

Dear Supervisor:

My last correspondence to your attention concerning | ll mining Co. Was dated
April 4, 2005, and as of this date my correspondence is unanswered. Your last
correspondence to me stated | had (30) thirty days to reply or “forget it”. This indicates
you do not adhere to the same rules you set for me.

| was recently accompanied to the [ ] il Mining site by (2) two of your
representatives and | was shown the blasting records for || lj and 1 was told
I filcd the reports, Twin Pines personnel verified these reports and ASMC
representatives checked these reports. | was again assured no violations were found.

After these inspections of the blasting records | cannot convey to you the surprise | felt
when contacted by Mr. || |} B Comptroller of the r Mining Co.
who told me he found (4) four violations and he had contacted Engineering to install
a seismograph.

Please explain how, where, when these (4) violations were discovered after so many
assurances from ASMC personnel no violations were made, also explain how I can be
sure these (4) were not the only violations.

#22 added — My Mother and Dad worked and saved their entire lives, did without things
they wanted and needed to save money to build their home. For 30 years of her 90 plus
years my mother had a home with indoor plumbing where the wind did not blow through
the cracks in the floor. The last few years of her life was filled with frustration and grief
because her home she worked so hard to build was destroyed in 10 months by a strip
mine permitted by the Surface Mining Commission. My mother died April 11, 2005,
give the S.M.C. a pat on the back, when they ignore and kill enough of us there will be
no one to object to their coddling of the mining industry. Do the state a favor, get rid of
the S.M.C. Try again. This time protect the public from the mining industry.

#23 added — The Surface Mining Commission did nothing to resolve my complaint with
the local strip mining company. In my opinion, the S.M.C. allowed the strip mine
blasting to destroy my home. Our house took my family a life time to build but only a
few months for the strip mine to destroy. If the S.M.C. cannot protect my house from
damage, why should my tax dollars pay their salaries!

#24 added — Is the Legislature Sunset Review another fine government agency that is
going to protect me from the evils of the world? In my dealings with the Surface Mining
Commission, | have concluded that the purpose of the S.M.C. is not to protect and serve
the general public from the mining industry. The purpose of the SMC is to grant a mining

35



Complainants Questionnaire

permit to anyone and refuse none. The SMC serves as a legal shield between the public
and the mine owner, under the SMC protection the strip miner is free to damage or
destroy private property at will, by their callous and above the law attitude in their
blasting procedures. There is no building in the state of Alabama that can survive
without damage the blasting limits set by the SMC. Each time | was given the same
vague lame excuses that everything was fine and the SMC could do nothing to stop the
destruction of my property. My piece of the American dream. My house is 3,500 ft from
the permitted area and should have received no damage, but under the watchful eye of the
SMC, my home has been severely damaged. | don’t have to visit Iraq to experience
terrorism. For two years, | have been 3,500 ft from a domestic terrorist protected and
sanctioned by the SMC. The SMC is an excellent example of the fox guarding the hen
house. The SMC concern is not in protecting my home from destruction. But in not
offending the mine owner. He might complain to the sunset committee. Heaven forbid if
the SMC has to do more than rubber stamp permits, shuffle papers, project a good image
and wait for payday. Your committee needs to get out of Montgomery and interview
people living near strip pits, observe the structural damage to homes, experience the fear
and shock of blasting vibrations. Then decide the fate of the SMC. The SMC serves only
the mining industry not the general public. Get rid of the SMC. Start over!

#33 added, it is plain to see they are in the operator’s pocket.

#42 added, Blasting is shaking house hard. Windows and doors rattle hard, etc. Thank
you.

#46 added, Did absolutely no good to have called them. They are still blasting just like
always.
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United States Coal Reserves (MAP)
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Map - Coal in Alabama
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Surface Mined Coal Produced for Fiscal Year 2003-04

SURFACE MINED
TONNAGE REPORTED FOR FISCAL YEAR 2004
AS OF 30 September 2004- Updated 14 December 2004

Rank State Surface Tonnage % of Total
1 Wyoming 382,716,458.39 59.72%
2 West Virginia 52,754,775.18 8.23%
3 Kentucky 44,050,305.53 6.87%
4 Montana 31,348,927.22 4.89%
5 Indiana 26,550,556.18 4.14%
6 New Mexico Navajo 12,484,140.52 1.95%
7 Pennsylvania 11,864,576.14 1.85%
8 Virginia 10,008,930.46 1.56%
9 Arizona Navajo 9,492,383.98 1.48%
10 Colorado 9,351,779.20 1.46%
11 Ohio 8,902,445.79 1.39%
12 New Mexico 7,437,209.09 1.16%
13 Montana Crow 6,467,872.50 1.01%
14 Washington 6,066,827.64 0.95%
15 Illinois 5,582,897.51 0.87%

16 Alabama 5,288,703.87 0.83%
17 Arizona Hopi 3,579,029.38 0.56%
18 Tennessee 1,997,158.93 0.31%
19 Maryland 1,550,103.12 0.24%
20 Oklahoma 1,322,878.84 0.21%
21 Alaska 1,268,034.00 0.20%
22 Missouri 596,689.60 0.09%
23 Kansas 82,459.99 0.01%
24 Texas 19,415.90 0.00%
25 Utah 17,089.35 0.00%
26 Arkansas 9,122.80 0.00%

Source: http://osmre.gov/coal/2004coal.htm

Total Production

640,810,771.11
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Underground Mined Coal Produced for Fiscal Year 2003-04

UNDERGROUND MINED TONNAGE REPORTED FOR
FISCAL YEAR 2004
AS OF 30 September 2004- Updated 14 December 2004

Rank State Underground Tonnage %
1 West Virginia 83,723,762.18 23.92%
2 Kentucky 69,409,021.29 19.83%
3 Pennsylvania 51,339,097.78 14.66%
4 Colorado 28,721,758.74 8.20%
5 Illinois 26,152,935.07 7.47%
6 Utah 22,521,241.08 6.43%
7 Virginia 19,601,891.36 5.60%
8 Alabama 14,767,624.50 4.22%
9 Ohio 13,320,186.00 3.80%
10 Indiana 9,266,371.63 2.65%
11 New Mexico 6,684,768.00 1.91%
12 Maryland 3,368,092.97 0.96%
13 Tennessee 700,727.63 0.20%
14 Oklahoma 408,783.21 0.12%
15 Montana 97,175.00 0.03%
16 Arkansas 909.42 0.00%

Total Production

350,084,345.86
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Combined Surface & Underground Mined Coal Produced for Fiscal Year 2003-04

TONNAGE REPORTED FOR FISCAL YEAR 2004
AS OF 30 September 2004- Updated 14 December 2004

Rank State SurfaceTonnage Underground Tonnage | Combined Tonnage [% of Total
1 Wyoming 382,716,458.39 382,716,458.39 38.62%
2 West Virginia 52,754,775.18 83,723,762.18 136,478,537.36 13.77%
3 Kentucky 44,050,305.53 69,409,021.29 113,459,326.82 11.45%
4 Pennsylvania 11,864,576.14 51,339,097.78 63,203,673.92 6.38%
5 Colorado 9,351,779.20 28,721,758.74 38,073,537.94 3.84%
6 Indiana 26,550,556.18 9,266,371.63 35,816,927.81 3.61%
7 Illinois 5,582,897.51 26,152,935.07 31,735,832.58 3.20%
8 Montana 31,348,927.22 97,175.00 31,446,102.22 3.17%
9 Virginia 10,008,930.46 19,601,891.36 29,610,821.82 2.99%
10 Utah 17,089.35 22,521,241.08 22,538,330.43 2.27%
11 Ohio 8,902,445.79 13,320,186.00 22,222,631.79 2.24%

12 Alabama 5,288,703.87 | 14,767,624.50 | 20,056,328.37 | 2.02%
13 New Mexico 7,437,209.09 6,684,768.00 14,121,977.09 1.43%
14 New Mexico Navajo, 12,484,140.52 12,484,140.52 1.26%
15 Arizona Navajo 9,492,383.98 9,492,383.98 0.96%
16 Montana Crow 6,467,872.50 6,467,872.50 0.65%
17 Washington 6,066,827.64 6,066,827.64 0.61%
18 Maryland 1,550,103.12 3,368,092.97 4,918,196.09 0.50%
19 Arizona Hopi 3,579,029.38 3,579,029.38 0.36%
20 Tennessee 1,997,158.93 700,727.63 2,697,886.56 0.27%
21 Oklahoma 1,322,878.84 408,783.21 1,731,662.05 0.17%
22 Alaska 1,268,034.00 1,268,034.00 0.13%
23 Missouri 596,689.60 596,689.60 0.06%
24 Kansas 82,459.99 82,459.99 0.01%
25 Texas 19,415.90 19,415.90 0.00%
26 Arkansas 9,122.80 909.42 10,032.22 0.00%

Total Production

640,810,771.11

350,084,345.86

990,895,116.97
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Alabama — Employees/Coal Production

UNDERGROUND SURFACE
Fiscal Year | Employees Tonnage Employees Tonnage
1981 7,019 8,259,463 3,573 | 15,027,491
1982 6,627 11,218,569 2,682 | 16,261,748
1983 5,320 9,942,484 2,308 | 12,752,355
1984 4,908 12,425,701 3,959 | 13,589,448
1985 6,100 13,573,778 2,604 | 13,058,035
1986 4,704 12,920,472 2,250 | 12,361,131
1987 4,390 13,865,134 1,955 | 10,753,542
1988 4,154 14,721,111 1,969 | 11,162,101
1989 4,307 15,067,984 2,045 | 11,123,186
1990 4,387 16,486,358 1917 | 11,726,053
1991 4,406 16,788,938 1,760 | 10,691,413
1992 3,690 15,467,822 1,498 | 10,142,044
1993 3,673 15,728,343 1,408 9,258,088
1994 3,765 14,306,176 1,349 9,241,290
1995 4,246 16,310,518 1,083 8,172,314
1996 4,588 18,547,150 844 6,713,166
1997 3,894 18,305,027 903 6,457,543
1998 3,664 16,990,257 830 6,439,716
1999 3,080 15,806,811 732 5,302,496
2000 2,535 15,899,962 443 4,416,582
2001 2,491 14,851,119 552 4,184,736
2002 2,632 14,163,196 566 4,171,369
2003 2,601 14,891,224 641 4,623,385
2004 2,736 15,424,249 841 5,888,575
2005* 2,861 8,013,524 998 3,416,515

*Through March 31, 2005

Source: Department of Industrial Relations, Office of Mine Safety and Inspection, Annual Statistical Reports
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Schedule of Coal Severance Tax Revenues & Distributions
October 1, 1999 Through September 30, 2004
Cash Basis, Transfers Excluded
(Amounts in Thousands)

Fiscal Coal Severance Distributions

Year Tax Revenue Local State Port State General
Governments (1) Authority (2) Fund (2)

1998 7,386 4,391 2,995 0

1999 6,990 4,153 2,837 0

2000 6,616 3,885 2,626 105*

2001 5,481 3,334 2,252 -105*

2002 6,566 3,915 2,651 0

2003 6,336 3,775 2,561 0

2004 6,881 4,099 2,781 1*

(1) . 1977 Act, .20 cent per ton, split 50/50 County/Municipality from which coal was severed.

(2) 1971 Act, .135 cents per ton 100% for debt service on Alabama State Docks Bulk Handling Facility, balance to Alabama Mining
Academy ($300,000), Jeff Co. General Fund ($500,000), Tuscaloosa Co. General Fund ($500,000), Walker Co. Economic &
Industrial Development Authority ($200,000), any remainder to State General Fund.

* Year-end coding error with correction the following year

Source: State of Alabama, Comprehensive Annual Financial Reports (CAFR)

45



Statutory Authority

ARTICLE 1. SURFACE MINING RECLAMATION GENERALLY.

ANNOTATIONS

CASENOTES
Cited in Alabama Surface Mining Reclamation Comm'n v. Cordova Clay Co., 434 So.2d 283
(Ala.Civ.App 1983).

§ 9-16-1. Short title.

This article shall be known and may be cited as the "Alabama Surface Mining Act of 1969."
(Acts 1969, No. 399, p. 773, 8 1.)

REFERENCES

RESEARCH REFERENCES
Forms
Statutory References, Am. Jur. Pl. & Pr. Forms Mines and Minerals § 2.

§ 9-16-1.1. Legislative findings.

(a) The Alabama Legislature has found and determined the following:

(1) A 1991 United States Department of the Interior audit report warned that the Non-Fuel
Minerals Mining Law of Alabama is outdated and that mine operators are deliberately laying waste to
mined land rather than restoring it.

(2) The standards for coal mining reclamation have improved dramatically over the last 25 years.

(3) The citizens of Alabama are endangered by unreclaimed highwalls, water impoundments, and
open pits.

(b) In view of these findings, the Legislature deems it necessary to deny the issuance of surface mine
permits to operators who have demonstrated a pattern of willfully violating the mining law, and to improve
environmental controls by requiring that highwalls be backfilled after mining.

(Act 99-579, p. 1307, 8 1)

HISTORICAL NOTES

HISTORY
Effective date:
The act which added this section is effective September 1, 1999.

§ 9-16-2. Definitions.

Unless clearly indicated otherwise by the context, as used in this article, the following terms have the
following meanings:

(1) Affected land. The area of land from which overburden has been removed or upon which
overburden has been deposited after October 1, 1970.

(2) Contemporaneous. Occurring at the same time as a surface mining operation and in
conjunction with the grading activities at the site.

(3) Contiguous. In actual contact, touching, as contrasted with being near but not in contact.

(4) Department. The Department of Industrial Relations of the State of Alabama or any
department, bureau, or commission as may lawfully succeed to the powers and duties of the

46



department relating to mining operations.

(5) Direct seeding. The planting of seeds by hand sowing, machine sowing, or aerial seeding.

(6) Director. Director of the department or officer, bureau, or commission as may lawfully
succeed to the powers and duties of the director.

(7) Highwall. The unexcavated face of exposed overburden or mineral in an opencast mine or the
face or bank on the uphill side of a contour surface mine excavation.

(8) Inspector. Any authorized employee of the department under the direction of the director.

(9) Operator. Any person, firm, partnership, association, or corporation engaged in or controlling
one or more surface mining operations.

(10) Overburden. All of the earth and other materials which lie above natural deposits of clay,
sand, gravel, ores, and other minerals except limestone, marble, and dolomite, and also the earth and
other materials disturbed from their natural state in the process of surface mining.

(11) Peak. A projected point of overburden created in the process of surface mining.

(12) Permit period. A one-year period commencing on the issuance of a permit to engage in
surface mining.

(13) Person. Any natural person, firm, corporation, association, partnership, joint venture, or
representative of any kind or any other group acting as a unit.

(14) Pit. A tract of land from which overburden has been or is being removed for the purpose of
surface mining.

(15) Reclamation. The reconditioning or rehabilitation of affected land in accordance with the
requirements of this article.

(16) Refuse. All waste material, exclusive of overburden, directly connected with the mining,
cleaning, or preparation of substances mined by surface mining.

(17) Ridge. A lengthened elevation of overburden created in the process of surface mining.

(18) Setback. An undisturbed buffer strip adjacent to watercourses, lakes, easements, adjoining
property, perimeter property lines, road rights-of-way, residences, or other features which could be
adversely affected by mining.

(19) Surface mining. The mining of clay, sand, gravel, ores, and other minerals except chert (or
similar type pits from which construction materials are obtained, which involve five acres or less and
do not involve excavation below the surrounding area in such a way as to create a pit that will
accumulate water), limestone, marble, dolomite, and coal, by removing the overburden lying above
natural deposits thereof and mining directly from the natural deposits thereby exposed or by mining
directly from deposits lying exposed in their natural state.

(Acts 1969, No. 399, p. 773, § 3; Acts 1981, No. 81-676, p. 1100; Act 99-579, p. 1307, § 2.)

HISTORICAL NOTES

HISTORY
Amendment notes:

The 1999 amendment, effective September 1, 1999, redesignated subdivisions (2) through (16) as
subdivisions (3) through (6), (8) through (17) and (19), respectively; in the introductory matter substituted
"as used in this act, the following terms have the following meanings" for "the following terms, when used
in this article, for the purpose of this article shall have the meanings respectively ascribed to them in this
section”, added subdivisions (2), (7) and (18), in present subdivision (4) substituted "Department of
Industrial Relations of the State of Alabama or any" for "department of industrial relations of the state of
Alabama or such" and substituted "the department™ for "such department”, in present subdivision (5)
substituted "planting" for "seeding", in present subdivision (6) substituted "or" for "or such" and substituted
"the director" for "such director", in present subdivisions (6) and (8) deleted "of industrial relations of the
state of Alabama" following "department", in present subdivision (10) substituted "the earth" for "such
earth”, and in present subdivision (19) substituted “chert or" for “chert pits, (or", substituted "less and" for
"less of surface area and which", and substituted "water" for "water)"; and made nonsubstantive changes.

REFERENCES
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ADMINISTRATIVE CODE
22 Ala. Admin. Code 880-X-2A-.06, Surface Mining Commission; Definitions.
22 Ala. Admin. Code 880-X-2A-.06, Surface Mining Commission; General: Definitions.

8§ 9-16-3. Purpose of article.

The objective of this article is to provide for the safe and reasonable reclamation of lands upon which
surface disturbances will be created by certain types of surface mining so as to protect the taxable value of
property and preserve natural resources within the state and to protect and promote the health and safety of
the people of this state, consistent with the protection of physical property and with maximum employment
and the economic and industrial well-being of the state.

(Acts 1969, No. 399, p. 773, § 2.)

REFERENCES

ADMINISTRATIVE CODE
22 Ala. Admin. Code, Surface Mining Commission; Forms. 880-X-1B.
22 Ala. Admin. Code, Surface Mining Commission; General Applicability. 880-X-2B-.01.
22 Ala. Admin. Code, Surface Mining Commission; Continued Operation Under the Interim Program. 880-
X-3A-.01 et seq.

LIBRARY REFERENCES
American Digest System:
Mines and Minerals 87.
Corpus Juris Secundum:
C.J.S. Mines and Minerals 88 334, 373-374.

8§ 9-16-4. Permit for engaging in surface mining operations -- Required; exemptions;

applicability.

(a) No operator shall engage in any surface mining, as defined in this article, after October 1, 1970,
without a valid permit from the department to engage in the surface mining. A separate permit shall be
required for each such surface mining operation that is not contiguous to a surface mining operation for
which the operator has a valid permit.

(b) Notwithstanding anything to the contrary, this chapter shall not apply to surface mining to extract
materials for the use and benefit of the owner of the property being mined or of an interest therein, the
lessee of the property or a charitable institution or organization or governmental entity and not for
commercial sale. This exemption shall apply to all mining operations which meet the requirements set
forth in this section, including those mining operations for which permits had been issued prior to October
1, 1997. Any permits for exempt mining operations issued prior to October 1, 1997, shall become null and
void on October 1, 1997. Upon notification of the department by the holder of such a null and void permit
that their mining operation meets the requirements set forth herein, the department shall return any bond
provided pursuant to this article within 30 days of receipt by the department of said notification.

(c) Notwithstanding anything to the contrary, this chapter shall not apply to surface mining where the
area from which overburden is removed together with the area upon which removed overburden is placed
does not exceed one acre, not including previously mined areas wherein the placement of removed
overburden operates to reclaim the previously mined area.

(d) The provisions of this chapter shall not apply to surface mining operations existing on October 1,
1997, or which may be established or initiated in the future for the extraction of non-fuel minerals to be
sold exclusively to county or municipal governments or to be sold by or to a public utility or any parent,
subsidiary, or affiliate of a public utility.

(e) The provisions of this chapter shall not apply to extraction of non-fuel minerals as an incidental
part of the operations and closure of a public or private landfill permitted and regulated by the United
States government or the Alabama Department of Environmental Management, for coalbed methane or for
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oil and gas exploration activities, or for public utility purposes or activities including specifically any
activities in connection with the generation, transmission, or distribution of electric power.

(Acts 1969, No. 399, p. 773, § 4; Acts 1995, No. 95-737, p. 1576, 8§ 1; Acts 1997, No. 97-641, p. 1171, §
1)

HISTORICAL NOTES

HISTORY

Amendment notes:

The 1995 amendment, effective August 7, 1995, added the subsection (a) designation; added
subsection (b); and made a nonsubstantive change.

The 1997 amendment rewrote subsection (b); and added subsections (c) through (e). For effective
date, see the Code Commissioner's note below.
Code Commissioner's Notes

Acts 1997, No. 97-641, which amends this section, became law on May 27, 1997, and provides in
Section 2: "This act shall become effective October 1, 1997, after its passage and approval by the
Governor, or its otherwise becoming law; except that all non-fuel mineral permits issued before the
effective date of this act and not exempt under this act shall continue in force and effect for the permitted
period and shall be subject to the Alabama Surface Mining Act of 1969, its rules, and regulations for the
remainder of the permit period without renewal thereunder.”

REFERENCES

LIBRARY REFERENCES
American Digest System:
Mines and Minerals 37.

Corpus Juris Secundum:
C.J.S. Mines and Minerals 8§ 334, 373-374.

ANNOTATIONS

CASENOTES
Practice and procedure 1 .........cccoceveveiinennnnnnnns enter p

1. Practice and procedure

Where Count Il charged the appellant with engaging in surface mining operations after October 1,
1970 without a valid permit from the Surface Mining Commission of Alabama, in violation of this section,
and where Count 11, as amended, charged the appellant with engaging in a surface coal mining operation,
after May 6, 1981, without a valid permit from the Alabama Surface Mining Reclamation Commission, in
violation of § 9-16-82, the amendment to the indictment in this case did not charge an "additional or
different offense." Both counts charged the appellant with engaging in a surface mining operation without
a valid permit. Under these circumstances, the substantial rights of the appellant were not prejudiced by the
amendment of the indictment. Estes v. State, 650 So.2d 616 (Ala.Crim.App.1994), rehearing denied.

8 9-16-5. Permit for engaging in surface mining operations -- Application; issuance.

(a) Any operator desiring a permit shall file an application with the department upon a form furnished
by the department containing all of the following:
(1) A brief description of the tract or tracts of land and the estimated number of acres to be
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affected by the applicant's surface mining thereon during the permit period. The description shall

include the section, township, range, and county in which the land is located and shall otherwise

describe the land with sufficient clarity so it may be located and distinguished from other lands. The
description shall also include a description of access to the area from the nearest public highway.

(2) A statement by the applicant that the applicant has the right and power by legal estate owned to
mine by surface mining the land so described. The statement shall set forth by reference the source of
the applicant's right and power to so mine.

(3) A statement as to whether the applicant or any person, partnership, or corporation associated
with the applicant holds or has held any other permits under this article and an identification of the
permits.

(4) The post office address of the applicant.

(5) A comprehensive reclamation plan by the applicant of the manner in which the applicant
intends to conduct reclamation of the affected land.

(6) Any other information determined by the department to be necessary in determining whether a
permit should be issued.

(b) The application shall be accompanied by a bond or security meeting the requirements of Section 9-
16-8 and a filing fee of two hundred fifty dollars ($250).

(c) Upon the basis of a complete surface mining application and reclamation plan or a revision or
renewal thereof, the department shall grant, require modification of, or deny the permit within 30 days and
notify the applicant in writing of its action. The department may deny a permit if:

(1) The information contained in the application is incomplete, false, or inaccurate.

(2) The applicant fails to submit a feasible reclamation plan.

(3) The applicant, or the operator specified in the application, controls or has controlled a mining
operation with a demonstrated pattern of willful violations of this article.

(4) The applicant, or the operator specified in the application, has forfeited a bond for failure to
reclaim under this article at any time after September 1, 1999.

(d) A permit issued by the department shall entitle the applicant to immediately engage in surface
mining on the land described in the application for the permit period, provided that all other permits
required under other statutes have been obtained.

(Acts 1969, No. 399, p. 773, 8 5; Act 99-579, p. 1307, § 2.)

HISTORICAL NOTES

HISTORY
Amendment notes:

The 1999 amendment, effective September 1, 1999, in subsection (a), in the introductory matter
substituted "containing all of the following" for "', which form shall contain", in subdivision (1) deleted
"thereof" following "acres" and deleted "that" following "clarity so", in subdivision (2) substituted "The"
for "Such", in subdivision (3) substituted "the" for "such", in subdivision (4) deleted the concluding "and";
in subdivision (5) substituted "comprehensive reclamation plan" for "statement”, and added subdivision (6);
in subsection (b) substituted “The" for "Such", substituted "two hundred fifty dollars ($250)" for "$250.00",
and deleted the final sentence; added subsections (c) and (d); and made nonsubstantive changes.

REFERENCES

ADMINISTRATIVE CODE
22 Ala. Admin. Code 880-X-1B, Surface Mining Commission; Forms.

LIBRARY REFERENCES
American Digest System:
Mines and Minerals @87.
Corpus Juris Secundum:
C.J.S. Mines and Minerals 88 334, 373-374.
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8§ 9-16-6. Permit for engaging in surface mining operations -- Amendments.

amend a permit issued to him to include additional land may file an amended application with the
department. Upon receipt of the amended application, such increase in the bond or surety as may be
required under the provisions of this article and payment of a $50.00 fee, the department shall issue an
amendment to the original permit covering the additional land described in the amended application for the
period of time remaining in the original permit.

(b) An operator desiring to amend a permit issued to him to withdraw land covered by such permit may
file an amended application with the department. Upon receipt of the amended application and upon
verification by inspection that the land to be withdrawn is not affected land resulting from surface mining
of the applicant, the department shall proportionately reduce the bond or the security filed by the applicant
pursuant to the provisions of this article and shall issue an amended permit covering such land as has not
been withdrawn.

(Acts 1969, No. 399, p. 773, 8 6.)

§ 9-16-7. Duties of operators.

(a) Every operator to whom a permit is issued pursuant to this article and who engages in surface
mining on lands described in the permit shall:

(1) Submit to the department, no later than 90 days after expiration of the permit period, a map or
aerial photograph showing the location of the surface mining operation conducted during the permit
period by section, township, range, and county with other description to identify the land upon which
the operator has conducted surface mining during the permit period. The map or aerial photograph
shall include a legend showing the number of acres of affected land and the reclamation to be made in
accordance with this section.

(2) Commence contemporaneous reclamation of mined areas as set out in the comprehensive
reclamation plan approved by the department. Reclamation bonds shall be adjusted annually to reflect
unreclaimed disturbed acreage as well as reclaimed acreage released by the department. Failure to
carry out contemporaneous reclamation may result in the suspension of mining, until the department
determines that reclamation has been completed in accordance with this subsection.

(3) Conduct surface mining operations in a manner as to leave a minimum 50-foot setback. No
clearing or excavation shall be done in setback areas. The operator shall immediately repair any
damage to setback areas caused by the mining operation. All setbacks shall have lateral support
graded to a 3:1 or flatter slope that shall be stabilized, mulched, fertilized, and planted in permanent
native grasses and legumes. Failure to comply with setback requirements shall constitute a violation,
and may result in suspension of the surface mining permit and a fine of not less than one thousand
dollars ($1,000) or more than five thousand dollars ($5,000) per violation.

(4) Carry on grading of affected land to backfill highwalls to a 3:1 or flatter slope, to reduce spoil
peaks and ridges to a rolling topography, and provide soil stabilization and drainage control.

(5) Divert water from the mining operation in a manner designed to reduce siltation, erosion, or
other damage to streams and natural watercourses.

(6) Revegetate all disturbed areas by applying lime and fertilizer, as recommended by a
comprehensive soil analysis, then mulching and seeding with permanent native grasses and legumes to
achieve a minimum 75 percent vegetative cover.

(b) In addition to the requirements of subsection (a) of this section, the operator shall, as a minimum,
plant tree-planting stock on or directly seed the affected land with seed or seedlings of native commercial
species. Where the operator elects to plant tree-planting stock on all or a portion of the affected land, the
planting shall be carried out based on a spacing of 10 feet, approximately 435 trees per acre, and planting
methods shall be governed by good planting practices. Where the operator elects to directly seed all or a
portion of the affected land, the direct seeding shall be conducted to result in establishment, one year after
the sowing, of between 400 and 450 tree seedlings per acre. If direct seeding or planting does not result in
establishment within one year of between 400 and 450 tree seedlings per acre, the operator shall conduct
additional seeding or planting necessary to result in establishment of 400 to 450 tree seedlings per acre. All
seeds to be sown by direct seeding shall be treated with bird and rodent repellent.

(c) An operator with the legal title or right may construct dams of earth or other materials in cuts of all
operations where lakes may be formed and may cause lakes to be formed. Notwithstanding the foregoing,
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the formation of any lakes shall not interfere with underground or other mining operations or cause damage
to adjoining property.

(d) On all affected land to be reforested, the operator shall construct fire lanes or access roads, which
shall be not less than 12 feet in width and not more than one-fourth section apart at their nearest point.
Where the fire lanes and access roads are adjacent to public roads or highways, they shall be constructed to
be just inside the boundary of the reforested area.

(e) In substitution for the grading and revegetation requirements set forth in subsections (a) and (b) of
this section, the operator may elect to reclaim the land for range, agricultural, horticultural, homesite,
recreational, industrial, or commercial use, but no election shall result in grading to a lesser extent than set
forth in subsection (a) of this section. The revegetation or other requirements applicable to range,
agricultural, horticultural, homesite, recreational, industrial, or commercial use shall be in accordance with
rules or regulations prescribed by the department.

(f) The operator shall complete the reclamation of all affected land within two years from the date of
expiration of the permit period.

(Acts 1969, No. 399, p. 773, § 7; Act 99-579, p. 1307, § 2.)

HISTORICAL NOTES

HISTORY
Amendment notes:

The 1999 amendment, effective September 1, 1999, in subsection (a) redesignated subdivisions (2)
and (4) as subdivisions (4) and (5), respectively, in the introductory matter deleted “the provisions of"
preceding "this article” and substituted "the" for "such", in subdivision (1) substituted "other description to"
for "such other description as will", substituted "the permit period. The" for "such permit period and with a
legend upon such™ and inserted "shall include a legend", added subdivision (2), rewrote subdivision (3), in
present subdivision (4) substituted "to backfill highwalls at a 3:1 or flatter slope, to reduce spoil" for "to
reduce” and substituted ", and provide soil stabilization and drainage control."” for "by working any ridges
of removed overburden, by grading the same to a width of at least 10 feet at the top and by working peaks
created by the operator's surface mining operation by grading the same at the top to a minimum of 15 feet
in width;", and added subdivision (6); in subsection (b) substituted "requirements of" for "requirements set
forth in", substituted "If" for "In the event"”, inserted "or plating", substituted "conduct"” for "thereupon
conduct such”, and deleted "as is" preceding "necessary"; deleted the undesignated subsection and
subdivisions (1) through (3) thereunder; in subsection (c) substituted "may cause lakes to be formed.
Notwithstanding the foregoing," for "cause lakes to be formed; provided, that", and substituted "any lakes
shall" for "said lakes will"; in subsection (d) deleted "which is" following "affected land", deleted "fire
lines or access roads" preceding “shall be not", substituted "Where the" for "Where such", substituted
"they" for "said fire lanes and access roads", deleted "so as" preceding "to be", and substituted "of the" for
"of such"; in subsection (e) deleted "or" following "agricultural™ in two places, and deleted "such"
following "but no" and following "applicable to"; deleted subsection (f); redesignated subsection (g) as
subsection (f), and substituted "two" for "three™ and deleted ", except as subdivision (b)(2) of this section
may permit an additional period within which to complete reclamation™ following "period"” thereunder; and
made nonsubstantive changes.

REFERENCES

LIBRARY REFERENCES
American Digest System:
Mines and Minerals —92.8.
Corpus Juris Secundum:
C.J.S. Mines and Minerals §§ 334-335.

§ 9-16-8. Bonds, cash deposits or securities deposits of operators.
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(a) Any bond provided in this article to be filed with the department by the operator shall be in the
form as the director prescribes, payable to the State of Alabama and conditioned that the operator shall
faithfully perform all applicable requirements of this article and comply with all applicable rules of the
department made in accordance with the provisions of this article. The bond shall be signed by the
operator, as principal, and by a good and sufficient corporate surety licensed to do business in the State of
Alabama, as surety. The penalty of the bond shall be two thousand five hundred dollars ($2,500) for each
acre covered by the permit.

In lieu of a bond, the operator may elect to deposit cash or negotiable bonds of the United States
government or the State of Alabama or any municipality within the state with the department in lieu of a
corporate surety. The cash deposit or market value of the securities shall be equal at least to the sum of the
bond.

The department shall, upon receipt of any deposit of cash or securities, immediately place the same
with the State Treasurer, whose duty it shall be to receive and hold the same in the name of the state, in
trust, for the purposes for which the deposit is made. The State Treasurer shall at all times be responsible
for the custody and safekeeping of the deposits. The operator making the deposit shall be entitled from
time to time to demand and receive from the State Treasurer, on the written order of the director, the whole
or any portion of any securities so deposited, upon depositing with the State Treasurer in lieu thereof other
negotiable securities of the classes specified in this section having a market value at least equal to the sum
of the cash deposits or securities deposited. When the securities mature or are called, the State Treasurer, at
the request of the operator, shall convert the securities into other negotiable securities of the classes
specified in this section as may be designated by the operator. The total penalty of the bond or amount of
cash and securities shall be increased or reduced from time to time as land is added to or withdrawn from
the permit as provided in this article.

(b) Whenever an operator shall have completed all applicable requirements under the provisions of this
article as to any affected land, the operator shall notify the department. The department shall within 30
days after notification by the operator inspect the affected land completed by the operator and, if the land
has been reclaimed as required by this article, shall release the operator from further obligations regarding
the affected land and reduce or release the bond or substituted cash or securities of the operator.
Inspections by the department under this subsection shall include inspection by a registered forester.

(c) A bond filed as above prescribed shall be conditioned so that it cannot be cancelled by the surety
except after not less than 90 days written notice to the department. If a bond is cancelled after the notice,
the operator shall, on or before the effective date of the cancellation, substitute for the bond another bond,
or cash, or securities as provided in this section.

(d) If the license to do business in the state of a surety upon a bond filed with the department pursuant
to this article shall be suspended or revoked, the operator, within 30 days after receiving written notice
thereof from the department, shall substitute for the surety a good and sufficient corporate surety licensed
to do business in the State of Alabama or another bond, or cash, or securities in lieu thereof as provided in
this section.

(e) The failure of the operator to make substitution of surety as provided in subsections (c) and (d) of
this section shall result in the automatic suspension of the permit of the operator to conduct mining
operations on the land described in the permit, and the operator shall not conduct further or additional
mining operations on the land described in the permit until substitution as provided in this section has been
made on the surety.

(Acts 1969, No. 399, p. 773, 8§ 9; Acts 1995, No. 95-737, p. 1576, § 1; Acts 1997, No. 97-641, p. 1171, §
1)

HISTORICAL NOTES

HISTORY
Amendment notes:

The 1995 amendment, effective August 7, 1995, in the third sentence of the third paragraph of
subsection (a), substituted "with the State Treasurer" for "with him," and deleted "as aforesaid" following
"securities deposited"”; substituted "the operator shall notify" for "he shall notify" in the first sentence of
subsection (b); substituted "a surety” for "any surety" near the beginning of subsection (d); added
subsection (f); and made nonsubstantive changes.
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The 1997 amendment in subsection (a) substituted "two thousand five hundred dollars ($2,500)" for
"$150.00"; and deleted subsection (f). For effective date, see the Code Commissioner's note below.
Code Commissioner's Notes

Acts 1997, No. 97-641, which amends this section, became law on May 27, 1997, and provides in
Section 2: "This act shall become effective October 1, 1997, after its passage and approval by the
Governor, or its otherwise becoming law; except that all non-fuel mineral permits issued before the
effective date of this act and not exempt under this act shall continue in force and effect for the permitted
period and shall be subject to the Alabama Surface Mining Act of 1969, its rules, and regulations for the
remainder of the permit period without renewal thereunder."

8§ 9-16-9. Right of entry upon lands for inspections as to compliance with provisions of article.

Inspectors of the department may enter upon the lands of the landowner at any reasonable time for the
purpose of inspection to determine whether the provisions of this article have been complied with.
(Acts 1969, No. 399, p. 773, § 8.)

REFERENCES

LIBRARY REFERENCES
American Digest System:

Mines and Minerals @93.
Corpus Juris Secundum:
C.J.S. Mines and Minerals § 382.

8§ 9-16-10. Enforcement of provisions of article -- Written notices of violations; hearings; entry of

orders by director; appeals from orders of director.

(a) Whenever the director determines that any operator has not complied with the provisions of this
article and is therefore in violation of this article, the director may cause to have issued and served upon the
person alleged to be committing such violation a written notice which shall specify the provision of this
article which such operator allegedly is violating and a statement of the manner in and the extent to which
said operator is alleged to violate this article and shall require the person so complained against to answer
the charges of such formal complaint at a hearing before the director at a time not less than 30 days after
the date of notice. The director shall issue subpoenas at the instance of the department and at the request of
the charged operator, requiring the attendance of witnesses and the production of such papers and
documents as are relevant to such hearing. The charged operator may appear in person or by representative
counsel at such hearing. Testimony shall be taken under oath and recorded stenographically at such
hearing, and the charged operator may cross-examine witnesses at such hearing. A copy of the record of
such hearing shall be furnished to the charged operator upon payment of the cost of such copy. The
director shall enter such order as he deems appropriate to effectuate the purposes of this article and
forthwith mail a copy thereof to the charged operator or his attorney of record. If such order of the director
is not complied with in the required time, the director may then commence proceedings under Section 9-16-
11.

(b) Any operator subjected to any order of the director may institute a civil action to have the order
reviewed in the circuit court of the judicial circuit in which the operator has his principal place of business
in Alabama or of the judicial circuit where the property affected by the order is located, provided the
complaint instituting such civil action is filed in said court within 30 days following the date of such order.
The director shall be made a party to the court proceeding, and service shall be made upon the director,
whose domicile for the purpose of service shall be deemed to be the office of the director in Montgomery,
Alabama. The action shall be tried de novo as an original hearing in said circuit court and shall be a
preferred case on the docket thereof. The court shall have jurisdiction to determine the reasonableness and
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lawfulness of the order of the director. Upon a finding by the court that the order is not reasonable or
lawful, the action shall be remanded to the director for further proceedings in accordance with the
provisions of this article. The parties shall have all rights of exception and appeal as in other civil actions.
On any appeal of an order of the director, the operator may, upon application to the court, stay the
execution of any judgment entered on giving such supersedeas bond in the amount the court deems proper
and necessary to avoid the likelihood of material damage. Such a bond shall be made payable to the State
of Alabama. If a supersedeas bond has been given on appeal to the circuit court as hereinabove provided
for, such bond shall continue in force and effect during an appeal to the Supreme Court and until final
adjudication of the action, and all the conditions of such bond shall be complied with and no other
supersedeas bond need be given by the operator unless the court hearing the action shall determine that the
amount of such supersedeas bond is either excessive or inadequate, in which case the court may order such
supersedeas reduced or increased as the court may decide.

(Acts 1969, No. 399, p. 773, § 10.)

REFERENCES

LIBRARY REFERENCES
American Digest System:
Mines and Minerals @94.
Corpus Juris Secundum:
C.J.S. Mines and Minerals 88 341, 346.

8 9-16-11. Enforcement of provisions of article -- Institution of civil action for enforcement of final
order of director; engaging in surface mining without valid permit; willful misrepresentations, etc.,
in applications; rights of exception and appeal.

determination made by him, not then the subject of judicial review, is being violated by any operator, then
the director may cause to have instituted a civil action in any court of competent jurisdiction to forfeit the
bond of the operator as to land affected by the operator's violation of this article or for injunctive or other
appropriate relief to prevent any further or continued violation of such final order or determination.

(b) Any person required by this article to have a permit who engages in surface mining without a valid
permit to do so as prescribed by this article shall be deemed guilty of a violation of this article and, upon
complaint made by the director in a court of competent jurisdiction and conviction thereof, shall be fined
not less than $500.00 nor more than $5,000.00 and shall be required to post a bond or surety as provided in
Section 9-16-7 and to reclaim the affected land resulting from the operator's surface mining without a
permit in accordance with the requirements of Section 9-16-7.

(c) Any person who willfully misrepresents any fact or willfully gives false information in any
application or report under this article shall be fined not less than $100.00 nor more than $500.00 for each
offense.

(d) The parties shall have all rights of exception and appeal.

(Acts 1969, No. 399, p. 773, 8 11))

8§ 9-16-12. Disposition of fees and penalties.

(a) All fees and penalties collected under the provisions of this article shall be deposited in the General
Fund of the State Treasury.

(b) All funds received from the forfeiture of bonds, sureties, cash, or governmental securities shall be
placed in the State Treasury and credited to a special agency account created and designated as the Surface
Mining Reclamation Fund. The department shall, for each bond, surety, or deposit of cash or securities
forfeited, utilize the proceeds of the forfeiture for the reclamation of affected lands. The director may
establish and carry out a systematic schedule for the reclamation and revegetation of lands which have been
affected by strip mining operations and to which there is no obligation on any person to reclaim or
revegetate. The department may cause the reclamation work to be done by employees of other
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governmental agencies or through contracts with qualified vendors. The department and any contractor
shall have the right of access to the land affected to carry out the reclamation.

(c) The department may accept and use any funds, facilities, or personnel available for the purposes of
this article.
(Acts 1969, No. 399, p. 773, § 12; Act 99-579, p. 1307, § 2.)

HISTORICAL NOTES

HISTORY
Amendment notes:

The 1999 amendment, effective September 1, 1999, substituted "State Treasury" for "state treasury"
throughout; in subsection (a) substituted "General Fund" for "general revenue fund"; in subsection (b)
deleted "hereby" preceding "created", substituted "Surface Mining Reclamation Fund" for "surface mining
reclamation fund", substituted "the forfeiture" for "such forfeiture", substituted "affected lands. The" for
"the affected land to which the forfeiture relates; however, as funds in the strip mine reclamation fund are
available and adequate therefor, the", substituted "operations and" for "operations but with respect”, deleted
"under the provisions of this article" preceding "to reclaim", deleted "under contract with the department"
preceding "shall have", and substituted “the reclamation™ for “such reclamation™; in subsection (c)
substituted "may accept and use any" for "is authorized to accept and use such”, and deleted "as may be or
may become" preceding "available"; and made nonsubstantive changes.

§ 9-16-13. Administration of article.

Any act authorized to be done by the Director of the Department of Industrial Relations of the State of
Alabama may be performed by the inspector, assistant inspector or any employee of the department when
designated by the director. The superintendent may adopt and promulgate reasonable rules and regulations
respecting the administration of this article and in conformity therewith.

(Acts 1969, No. 399, p. 773, 8 13.)

REFERENCES

ADMINISTRATIVE CODE
22 Ala. Admin. Code 880-X-2B-.01, Surface Mining Commission; General Applicability.

8§ 9-16-14. Applicability of provisions of article.

The provisions of this article shall not apply to surface mining activities of the State Department of
Transportation or any city, county or municipality incident to their activities in constructing, repairing and
maintaining the public road system in Alabama. The provisions of this section shall also extend to any
person, firm or corporation contracting with the state highway department or any city, county or
municipality to construct, repair and maintain public roads; provided, that such contracts contain standards
for the reclamation of all affected surface mining areas; and provided further, that such standards have
been approved by the department.

(Acts 1969, No. 399, p. 773, 8 15.)

REFERENCES

ADMINISTRATIVE CODE
22 Ala. Admin. Code 880-X-2B-.01, Surface Mining Commission; General Applicability.
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8§ 9-16-15. Article supplemental; repeal of conflicting laws.

supplement existing law regarding the inspection or regulation of mining, water pollution and water
impoundment and that only provisions of such law which directly conflict with or are inconsistent with this
article are hereby repealed to the extent of such conflict or inconsistency.

(Acts 1969, No. 399, p. 773, 8 16.)

ARTICLE 2. COAL SURFACE MINING RECLAMATION.

REFERENCES

CROSS REFERENCES
As to coal severance tax, see § 40-13-1 et seq.

ANNOTATIONS

CASENOTES
Generally 1 ..o enter p

1. Generally

Alabama Surface Mining Reclamation Commission had authority to delegate to its officers and staff
authority to consider complaints of violation of Mining Reclamation Act and to issue notice to an alleged
violator that the commission would hold a hearing on such complaint. Alabama Surface Min. Reclamation

Commission v. Jolly, 362 S0.2d 919 (Ala.Civ.App.1978). Mines And Minerals = 92.10

8§ 9-16-30. Short title. Repealed by Acts 1981, No. 81-435, p. 682, § 38.

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.

8§ 9-16-31. Definitions. Repealed by Acts 1981, No. 81-435, p. 682, § 38.

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.

§ 9-16-32. Declaration of public policy and legislative intent. Repealed by Acts 1981, No. 81-435, p.

682, § 38.
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HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.

8§ 9-16-33. Surface mining reclamation commission--Creation; composition; appointment;
qualifications of members; vacancies; director; staff; compensation; quorum; meetings;

principal office; funds; removal of members. Repealed by Acts 1981, No. 81-435, p. 682, § 38.

I

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.

8 9-16-34. Surface Mining Reclamation Commission--Powers generally. Repealed by Acts 1981, No.

81-435, p. 682, § 38.

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.

§ 9-16-35. Licenses and permits--Required; term; renewal; effect of sale of operation. Repealed by

Acts 1981, No. 81-435, p. 682, § 38.

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.

8§ 9-16-36. Licenses and permits--Filing and contents of application for licenses; qualifications of

applicants for licenses; fees and issuance of licenses. Repealed by Acts 1981, No. 81-435, p. 682, § 38.

HISTORICAL NOTES
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HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.

8§ 9-16-37. Licenses and permits--Applications for issuance and amendment of permits. Repealed by

Acts 1981, No. 81-435, p. 682, § 38.

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.

§ 9-16-38. Licenses and permits--Permit fees. Repealed by Acts 1981, No. 81-435, p. 682, § 38.

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.

8§ 9-16-39. Maps; reclamation plans. Repealed by Acts 1981, No. 81-435, p. 682, § 38.

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.

8§ 9-16-40. Removal of buildings, facilities, etc. Repealed by Acts 1981, No. 81-435, p. 682, § 38.

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.

8§ 0-16-41. Blasting regulations. Repealed by Acts 1981, No. 81-435, p. 682,§ 38.
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HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.

§ 9-16-42. Posting and entry upon lands for inspection. Repealed by Acts 1981, No. 81-435, p. 682, §

38.

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.

§ 9-16-43. Insurance. Repealed by Acts 1981, No. 81-435, p. 682, § 38.

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.

8§ 9-16-44. Performance bond . Repealed by Acts 1981, No. 81-435, p. 682, § 38.

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.

8§ 9-16-45. Alabama Surface Mining Reclamation Fund. Repealed by Acts 1981, No. 81-435, p. 682, §

38.

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.
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§ 9-16-46. Setbacks. Repealed by Acts 1981, No. 81-435, p. 682, § 38.

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.

8 9-16-47. Rule making procedure. Repealed by Acts 1981, No. 81-435, p. 682, § 38.

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.

8§ 9-16-48. L eases of certain lands. Repealed by Acts 1981, No. 81-435, p. 682, § 38.

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.

8§ 9-16-49. Reports of certain coal sales. Repealed by Acts 1981, No. 81-435, p. 682, § 38.

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.

8§ 9-16-50. Confidentiality of records. Repealed by Acts 1981, No. 81-435, p. 682, § 38.

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.
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8 9-16-51. Complaints of violations; hearings; appeals. Repealed by Acts 1981, No. 81-435, p. 682, §

38.

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.

8§ 9-16-52. Failure to obey commission’s orders or to obtain licenses and permits; misrepresentations

of facts; penalties; reissuance of permit after forfeiture of bond. Repealed by Acts 1981, No. 81-435,
p. 682, § 38.

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.

8§ 9-16-53. Citizen's actions. Repealed by Acts 1981, No. 81-435, p. 682, § 38.

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
As to the effective date of the repeals by Acts 1981, No. 81-435, see § 9-16-107.

ARTICLE 3. SURFACE MINING CONTROL AND RECLAMATION.

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
Acts 1981, No. 81-435, p. 682, which added this article, was approved by the Governor on May 6,
1981, and became effective upon the approval of the State Regulatory Program by the Secretary of Interior
pursuant to Section 503 of P.L. 95-87, 30 U.S.C. § 1253 (1977) on May 20, 1982.

REFERENCES

ADMINISTRATIVE CODE
22 Ala. Admin. Code 880-X-8C-.01 et seq., Surface Mining Commission; Surface Coal Mining and
Reclamation Operations Permits and Coal Exploration.
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ANNOTATIONS

CASENOTES
Generally 1 ..o enter p
Liability 3 oo enter p
Relation to other [aws 2 ..o enter p

1. Generally

Since all surface mining operations in Alabama take place in 21 counties in North Alabama and since
the regulatory authority, where the technical staff and documents are located, is centrally located to such
surface coal mining region, the substitution of the location of the regulatory authority for the state capital,
enhances effective public participation. Citizens for Responsible Resource Development v. Watt, 579
F.Supp. 431 (M.D.Ala.1983).

While the statutory scheme favors, it does not mandate, efforts to secure voluntary compliance with the
Alabama Surface Mining Control and Reclamation Act (ASMCRA) requirements. Ex parte Van American

Ins. Co., 2002 WL 1397884 (Ala.2002). Mines And Minerals 92.8
2. Relation to other laws

State programs need not mirror all provisions of Surface Mining Control and Reclamation Act of 1977,
(30 U.S.C.A. 88 1201 et seq.) and the corresponding regulations; rather, the states are free to formulate and
implement programs which take into account the diverse terrain, climate, biologic, chemical and physical
conditions of each particular state. Citizens for Responsible Resource Development v. Watt, 579 F.Supp.
431 (M.D.Ala.1983).

Congress did not intend that the state laws and regulations exactly mirror their federal counterparts;
rather, the state laws and regulations must be in accordance with the federal law. Citizens for Responsible
Resource Development v. Watt, 579 F.Supp. 431 (M.D.Ala.1983).

3. Liability

Sureties' liability under performance bonds, relating to reclamation requirements under three mining
permits issued to mining operator by the Surface Mining Commission, did not depend on whether operator
was acting as an agent of landholder; rather, sureties, who had entered into surety contracts by which they
assumed responsibility for operator's compliance with Alabama Surface Mining Control and Reclamation
Act (ASMCRA), were unconditionally liable for operator's violation of reclamation requirements. Apex
Coal Corp. v. Alabama Surface Min. Com'n, 2001 WL 333904 (Ala.Civ.App.2001). Mines And Minerals

92.10

§ 9-16-70. Short title.

This article shall be known and may be cited as "The Alabama Surface Mining Control and
Reclamation Act of 1981."
(Acts 1981, No. 81-435, p. 682, 8§ 1)

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
Acts 1981, No. 81-431, p. 676, designated this article as "The Cook-Naramore Bill."

REFERENCES
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Forms
Statutory References, Am. Jur. Pl. & Pr. Forms Mines and Minerals § 2.

8§ 9-16-71. Declaration of public policy and legislative intent; all land surface mined under this article

shall be reclaimed.

(a) The objective of this article is to provide for the safe, responsible and reasonable reclamation of
lands upon which surface disturbances will be created by surface mining and the surface effects of
underground mining so as to protect the taxable value of property and preserve natural resources within the
state and protect and promote the health and safety of the people of this state, consistent with the protection
of property and with maximum employment and the economic and industrial well-being of the state. The
Legislature finds and declares that the extraction of coal by surface mining provides a major present and
future source of energy and is an essential and necessary activity which contributes to the economic and
material well-being of the state.

(b) The Legislature finds that the unregulated or irresponsible surface mining of coal may cause soil
erosion, damage from rolling stones, land slides, and stream pollution, increases the likelihood of floods,
reduces the value of land for agricultural purposes, can be detrimental to the conservation of soil, and may
create hazards to life and property. It is the intent of the Legislature to assure that surface coal mining
operations are not conducted where reclamation as required by this article is not feasible. It is the intent of
this article to implement and enforce Public Law 95-87, 30 U.S.C. 1200 et seq., and the permanent
regulations promulgated thereunder, as required for the state to retain exclusive jurisdiction over the
regulation of surface coal mining and reclamation operations, provided, that if any provision of Public Law
95-87 or regulations promulgated thereunder which becomes invalidated or suspended by judicial or
legislative act, the commission shall suspend enforcement of this state's corresponding provision to the
extent of any such judicial or legislative act.

(c) The Legislature further finds that lands subjected to surface coal mining operations and not
reclaimed or rehabilitated constitutes the aforementioned perils to the welfare of the state. It is the purpose
of this article to promote the reclamation of mined areas left without adequate reclamation prior to the
enactment of this article and which continue in their unreclaimed condition to substantially degrade the
quality of the environment, prevent or damage the beneficial use of land or water resources, or endanger the
health or safety of the public.

(d) The Legislature further finds that surface mining reclamation technology is now developed so that
effective and reasonable regulation of surface coal mining operations by the state in accordance with the
requirements of this article is an appropriate and necessary means to reduce adverse, economic and
environmental effects of surface coal mining operations.

(e) The Legislature finds that a major impediment to effective enforcement of laws regulating coal
surface mining is identifying and locating those acting in violation of the law; therefore, in order to protect
the health, safety and well-being of the citizens of the State of Alabama, the Legislature intends by this
article to require that certain major purchasers and users of and dealers in coal within the State of Alabama
be required to furnish the commission created by this article with certain information which will assist the
commission in the performance of its duties hereunder.

(f) In order to safeguard life, health and property of the citizens of the state, the Legislature intends, by
this article, to establish certain qualifications for the obtaining of licenses to engage in the business of
surface coal mining operations in the State of Alabama.

(9) The Legislature further finds that there are wide variations in the circumstances and conditions
resulting from surface mining due to a diversity in terrain, climate, biologic, hydrologic, geologic,
vegetative, chemical and other physical conditions in areas subject to mining operations. By reason of this
diversity and its complex nature, it is necessary, in order to achieve the most effective, beneficial,
economical, and equitable results, that the provisions of this article shall have a statewide application and
shall supersede and render void any local, municipal or county regulation or control of surface coal mining
operations; provided that regulations shall be promulgated to account for the diverse technical factors as
may be applicable for the state as a whole or may vary from area to area, to account for varying local
conditions such as may be appropriate to accomplish the policy and intent of this article.

(h) The Legislature further finds that an authority should be created to administer and enforce the
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regulatory provisions as enacted by the Legislature.

(i) It is the purpose of this article to provide such regulation and control of surface coal mining
operations as will reduce injurious effects to the environment and resources of the state and will promote
the following objectives:

(1) Establish a statewide program to reduce adverse effects to the environment resulting from
surface coal mining operations;

(2) Provide that surface coal mining operations will be encouraged in the manner consistent with
judicious utilization of the natural resources of the state;

(3) Provide that adequate measures are undertaken to reclaim surface mined areas promptly
according to the provisions of this article;

(4) Exercise the full reach of state constitutional powers to provide protection of the public interest
through effective control of surface coal mining operations; and

(5) Encourage the economic development of the coal resources of the state as a source of energy
and other uses.

(j) This article shall not be construed to limit or affect any suit, action, or other proceeding brought to
invalidate, set aside or modify, in whole or in part, the Federal Surface Mining Act or any rule or regulation
promulgated thereunder.

(Acts 1981, No. 81-435, p. 682, § 2.)

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
In 2001, the Code Commissioner in subsection (e) inserted "major purchasers and users" for "major
purchases and users" to correct a clerical error.

REFERENCES

ADMINISTRATIVE CODE
22 Ala. Admin. Code 880-X-1B, Surface Mining Commission; Forms.

FEDERAL ASPECTS
U.S. Code
For provisions of Federal Surface Mining Act, and annotations pertaining thereto, see 30 U.S.C.A. § 1201
et seq.
ANNOTATIONS

CASENOTES
PUIPOSE 1 ..o enter p
1. Purpose

The purpose of the Reclamation Act is to provide for the safe, responsible, and reasonable reclamation
of lands upon which surface disturbances will be created by surface mining and the surface effects of
underground mining. This is to protect the taxable value of property, preserve natural resources, and
promote the health and safety of the people of this state. Rice v. Alabama Surface Min. Com'n, 555 So.2d
1079 (Ala.Civ.App.1989), certiorari denied.

Cited in Citizens for Responsible Resource Dev. v. Watt, 579 F.Supp. 431 (M.D.Ala.1983).

§ 9-16-72. Definitions.
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The following words and phrases, unless a different meaning is plainly required by the context, shall
have the following meanings:

(1) Applicant. Any person or legal entity who or which applied for a license or a permit to engage
in surface coal mining operations.

(2) Approximate original contour. That surface configuration achieved by filling and grading of
the mined area so that the reclaimed area, including any terracing or access roads, closely resembles
the general surface configuration of the land prior to mining and blends into and complements the
drainage pattern of the surrounding terrain, with all high walls and spoil piles eliminated; water
impoundments may be permitted where the commission determines that they are in compliance with
this article.

(3) Coal broker and coal sales agency. Those persons whose principal business is the buying and
reselling of coal, or the negotiation or soliciting of coal sales between operators and purchasers; where
principal business means that at least 25 percent of such person's coal related income is derived from
such activities and such activities involve transactions affecting 250 or more tons of coal per year.

(4) Completed application. The forms required by this article completely filled out and filed in
the director's office, with all questions answered and all required and supporting documents, drawings,
maps, schedules, surveys, fees and all other pertinent data required by the rules and regulations of the
commission and this article.

(5) Imminent danger to the health and safety of the public. The existence of any condition or
practice, or any violation of a permit or other requirement of this article in a surface coal mining and
reclamation operation, which condition, practice, or violation could reasonably be expected to cause
substantial physical harm to persons outside the permit area before such condition, practice, or
violation can be abated. A reasonable expectation of death or serious injury before abatement exists if
a rational person, subjected to the same conditions or practices giving rise to the peril, would not
expose himself or herself to the danger during the time necessary for abatement.

(6) License. An authorization issued pursuant to Section 9-16-81 which identifies persons eligible
to conduct surface coal mining and reclamation operations.

(7) Operator. Any person conducting surface coal mining and reclamation operations and includes
permittees and their subcontractors.

(8) Order. The grant or denial of any license or permit; the setting, return or refusal to return any
bond; or any other official act of the commission, its director or authorized agent thereof.

(9) Outer slope. The exposed side of the spoil that slopes away from the pit created by the initial
mining cut.

(10) Permit. An authorization issued pursuant to Sections 9-16-82 through 9-16-89 of this article
which allows a licensee to engage in surface coal mining at a particular location.

(11) Permit area. The area of land indicated on the approved map submitted by the operator with
his application which area of land shall be covered by the operator's bond as required by Section 9-16-
89 of this article and shall be readily identifiable by appropriate markers on the site.

(12) Person. An individual, partnership, association, society, joint stock company, firm, company,
corporation, or other business organization or any governmental entity and any successor or agency of
the foregoing.

(13) Prime farmland. The same meaning as prescribed by the United States Secretary of
Agriculture on the basis of such factors as moisture availability, temperature regime, chemical balance,
permeability, surface layer composition, susceptibility to flooding and erosion characteristics, and
which historically have been used for intensive agricultural purposes.

(14) Reclamation. The process of converting mined land to its former or other allowable use as
required by this article.

(15) Regulatory authority or State regulatory authority. The Alabama Surface Mining
Commission acting by and through its director or his designee.

(16) Revegetation. Plants or growth which replace, where required, original ground cover
following ground disturbance.

(17) Spoil pile. A deposit as piled or deposited in mining of overburden or reject materials and
minerals which previously was overlying or in between coal deposits.

(18) State program. The commission acting under a program approved pursuant to Section 503 of
Public Law 95-87, 30 U.S.C. 1200.

(19) Surface coal mining and reclamation operations. Surface coal mining operations and all
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activities necessary and incident to the reclamation of such operations.

(20) Surface coal mining operations.

a. Activities conducted on the surface of lands in connection with a surface coal mine
extracting coal from the earth by removing the strata or material which overlies or is above or
between coal seams or otherwise retrieving it from the surface or surface operations and surface
impacts incident to an underground coal mine. Such activities include excavation for the purpose
of obtaining coal including such common methods as contour, strip, auger, mountain-top removal,
box cut, open pit, and area mining, the use of explosives and blasting, and in situ distillation or
retorting, leaching or other chemical or physical processing, and the cleaning, concentrating, or
other processing or preparation, loading of coal at or near the mine site; and

b. The areas upon which such activities occur or where such activities disturb the natural land
surface. Such areas shall also include any adjacent land the use of which is incidental to any such
activities, all lands affected by the construction of new roads or the improvement or use of existing
roads to gain access to the site of such activities and for haulage, and excavations, workings,
impoundments, dams, ventilation shafts, entryways, refuse banks, dumps, stockpiles, overburden
piles, spoil banks, culm banks, tailings, holes or depressions, repair areas, storage areas,
processing areas, shipping areas and other areas upon which are sited structures, facilities, or other
property or materials on the surface, resulting from or incident to such activities.

(21) Unwarranted failure to comply. The failure of a permittee to prevent the occurrence of any
violation of his permit or any requirement of this article due to indifference, lack of diligence, or lack
of reasonable care, or the failure to abate any violation of such permit or this article due to
indifference, lack of diligence, or lack of reasonable care.

(Acts 1981, No. 81-435, p. 682, § 3.)

REFERENCES

ADMINISTRATIVE CODE
22 Ala. Admin. Code 880-X-2A-.06, Surface Mining Commission; Definitions.
22 Ala. Admin. Code 880-X-1B, Surface Mining Commission; Forms.

8§ 9-16-73. Surface Mining Commission -- Creation; composition; appointment; qualifications of
members; vacancies; director; staff; compensation; quorum; meetings; principal office; funds;
removal of members.

(a) There is hereby continued as previously established the Alabama Surface Mining Reclamation
Commission under the name of the Alabama Surface Mining Commission for the purpose of transition in
implementing and enforcing this article and carrying out the intent and policy stated in Section 9-16-71
hereof. All members of the commission appointed under authority of Section 9-16-33, shall continue their
terms as created under that section until all reappointments and filling of vacancies have been filled in the
manner as herein set out. At the expiration of any term, that member shall continue in office until an
appointment occurs as herein set out. After February 25, 1994, no member shall serve more than two full
consecutive terms of office.

(b) The commission shall be composed of seven members, who are fair and reasonable citizens of the
state, appointed by the Governor, with the advice and consent of the Senate. The Governor shall initially
appoint two members of the commission for a term of five years, two members for four years, two
members for three years, and one member for two years. All members appointed subsequently shall be
appointed for terms of five years.

(1) One commission member shall be appointed from one of the three counties in Alabama which
produce the greatest number of tons of surface mined coal, as indicated by the records of the State of
Alabama in the complete fiscal year immediately preceding that appointment; and two commission
members shall be appointed from any of the coal-producing counties in Alabama, as indicated by the
records of the State of Alabama in the complete fiscal year immediately preceding that appointment.
One commission member shall be appointed state at large.

(2) One of the appointees to the commission shall be a professional forester duly registered
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pursuant to the laws of the State of Alabama with not less than 10 years' experience in professional

forestry. One of the appointees to the commission shall be a professional civil or mining engineer duly

registered pursuant to the laws of the State of Alabama with not less than 10 years' experience in
professional engineering in surface mining or technologically related fields. One appointee to the
commission shall be an attorney duly licensed to practice law in the State of Alabama having not less
than 10 years' experience in the active practice of law, the majority of whose years in practice shall
have been in one of the three counties in Alabama which produced the greatest number of tons of
surface mined coal as indicated by the records of the State of Alabama in the complete fiscal year
immediately preceding that appointment.

(c) Within 10 days of nomination by the Governor, each nominee shall file with the Secretary of the
Senate a verified statement setting forth the following information: The names of all coal companies from
whom such nominee has received any income of any sort during the 10 years immediately preceding such
nomination; the name or names of all coal companies in which the nominee is or in the 10 years
immediately preceding such nomination has been an officer, director, stockholder or partner; and all the
names of all organizations, clubs and associations of which the nominee is or in the 10 years immediately
preceding such nomination has been a member. No commission member may have a direct or indirect
financial interest in underground or surface coal mining operations, and may not participate in any
proceeding conducted pursuant to Section 9-16-79 in which the commission member is an employee,
officer, director, shareholder or partner or where any organization, club or association of which the
commission member is a member, officer, agent, director or employee instigated the proceeding, is a
defendant, or has any other direct interest in the outcome of the proceeding, other than as a member of
commission.

(d) The commission shall annually elect from among its members a chairman, a vice-chairman and
such other officers as necessary to fulfill its duties. In the event of a vacancy among the commissioners,
the Governor shall, within 90 days of being notified of such vacancy, make an appointment to such
vacancy, which appointment shall be subject to the advice and consent of the Senate at the next regular or
special session of the Legislature; in the event such appointee is confirmed, his term shall be for the
balance of the vacancy so filled.

(e) The commission shall appoint a director of the Alabama Surface Mining Commission, who must
have a working knowledge of the federal and state surface mining statutes, rules and regulations, and shall
fix his compensation. The commission may appoint a deputy director as an unclassified position and the
compensation of such deputy director shall be fixed by the commission subject to provisions of the state
Merit System. The director shall be the chief operating officer of the commission and shall be charged with
exercising such powers, duties and functions as may be conferred upon him by the commission or this
article, except the director shall not have the power to promulgate, modify, suspend or repeal any standards,
rules or regulations provided for or authorized under this article. The director is authorized, subject to the
approval of the commission, to create such divisions of his office as may be necessary to carry out its
functions and may employ professional, technical, legal or clerical personnel as may be necessary to carry
out the duties and functions of the commission. He may also, with the approval of the commission,
contract with private persons, firms or corporations to provide professional or technical assistance or
consultant services to assist his office in carrying out the purposes of this article.

(f) The members of said commission shall receive as compensation $75.00 per day for each day of
official business as approved and validated by the chairman. The chairman shall receive $100.00 per day
for each full day he is occupied with business of the commission. The chairman is hereby authorized to
approve and certify expenses of every member of the commission for reimbursement pursuant to Article 2,
Chapter 7 of Title 36.

(9) Five members of the commission shall constitute a quorum and recusal of a member shall not affect
the quorum. The commission shall keep a complete and accurate record of all its meetings, a copy of
which shall be kept on file in the office of the commission and open to public inspection. The commission
shall meet at least once every 30 days, or at such more frequent occasions as the Governor, the chairman or
director determine a session is necessary to fulfill its duties and obligations.

(h) The commission shall establish and maintain its principal office in Jasper, Alabama, and establish
and maintain such field offices in other coal producing counties as it may consider necessary for the proper
discharge of its duties.

(i) Funds which are or may become available from any source, appropriations, or otherwise, to
accomplish the purposes of this article shall be disbursed by the commission or by the director in
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accordance with rules prescribed by the commission.

(i) The Governor may remove any member of the commission from office for neglect of duty,
malfeasance or misfeasance, after unanimous consent and agreement by the Lieutenant Governor, Speaker
of the House of Representatives and Attorney General of Alabama, by delivering to the member the
charges against him in writing with at least 10 days' written notice of the time and place at which the
Governor will publicly hear the member, who may appear either in person or by counsel, in defense of the
charges against him. If the member is removed from office, the Governor shall file with the Secretary of
State a complete statement of the charges made against the member and a complete report of the
proceedings. The action of the Governor removing a member from office is final.

(Acts 1981, No. 81-435, p. 682, § 4; Acts 1986, No. 86-106, p. 113, § 3; Acts 1994, No. 94-131, p. 166, §
3)

HISTORICAL NOTES

HISTORY
Amendment notes:

The 1986 amendment, effective March 6, 1986, inserted "who must have a working knowledge of the
federal and state surface mining statutes, rules and regulations” in the first sentence of subsection (e),
substituted "Jasper, Alabama" for "one of the 3 counties in Alabama which produce the greatest number of
tons of surface mined coal as indicated by the records of the state of Alabama™ in subsection (h), and added
subsections (k), (1), and (m).

The 1994 amendment, effective February 25, 1994, added the last sentence in subsection (a); deleted
former subsection (k) regarding the creation of the legislative surface mining oversight committee; deleted
former subsection (l) regarding a technical assistant for the oversight committee; and deleted former
subsection (m) which abolished the oversight committee.

Code Commissioner's Notes

Section 9-16-33 referred to in subsection (a) of this section was repealed by Acts 1981, No. 81-435, p.
682, § 38. As to the effective date of such act, see § 9-16-107.

Acts 1986, No. 86-106, 8 2 continues the Surface Mining Commission until October 1, 1987.

Section 1 of Acts 1987, No. 87-160 provides: It is declared that pursuant to the Alabama Sunset Law,
Sections 41-20-1 through 41-20-16, Code of Alabama 1975, as amended, the Sunset Committee entered
upon its duties and recommends the continuance of the Surface Mining Commission created and
functioning pursuant to Section 9-16-73, specifically, and Sections 9-16-1 through 9-16-53, generally,
Code of Alabama 1975, which code sections are expressly continued.

Section 2, Acts 1990, No. 90-107 provides: "The existence of the surface mining commission, created
and functioning pursuant to Sections 9-16-70 through 9-16-107, the Code of Alabama 1975, is hereby
continued, and said code sections are hereby expressly preserved."”

Acts 1994, No. 94-131, provides:

"Section 1. Pursuant to the Alabama Sunset Law, the sunset committee recommends the continuance of
the Alabama Surface Mining Commission, with the additional recommendations for statutory changes of
the Commission as set out in Section 3 of this act.

"Section 2. The existence and functioning of the Alabama Surface Mining Commission, created and
functioning pursuant to Sections 9-16-70 to 9-16-107, inclusive, Code of Alabama 1975, is continued, and
those code sections are expressly preserved."

Act 98-140, which was approved by the Governor on March 11, 1998, provides in Section 2: "The
existence and functioning of the Surface Mining Commission, created and functioning pursuant to Sections
9-16-70 to 9-16-107, inclusive, Code of Alabama 1975, is continued, and those code sections are expressly
preserved."

Section 8 of Act 98-140 provides: "This act shall become effective immediately upon its passage and
approval by the Governor, or its otherwise becoming law, and upon approval by the Secretary of the
Interior pursuant to Section 503 of Public Law 95-87, 30 U.S.C. § 1253." The act was approved by the
Governor on March 11, 1998 and approved by the U.S. Secretary of the Interior on July 1, 1998.

Act 2002-79, § 2, provides: "The existence and functioning of the Alabama Surface Mining
Commission, created and functioning pursuant to Sections 9-16-70 to 9-16-107, inclusive, Code of
Alabama 1975, is continued, and those code sections are expressly preserved.”
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8§ 9-16-74. Surface Mining Commission -- Powers generally.

In addition to any other powers conferred on it by law, the commission shall have the power to:

(1) Adopt, amend, suspend, repeal and enforce reasonably necessary rules and regulations,
provided such rules and regulations shall not be more stringent than those promulgated by federal law,
or rule or regulation, to control surface coal mining operations consistent with this article including the
declaration of public policy and legislative intent contained in Section 9-16-71. Such rules and
regulations may be for the state as a whole or may vary from area to area, as may be appropriate to
accomplish the policy and intent of this article and in order to take into account varying local
conditions;

(2) Hold public hearings as may be specified by law relating to any aspect or matter in the
administration of this article and, in connection therewith, administer oaths, compel the attendance of
witnesses and the production of evidence. In the event of failure of any person to comply with any
subpoena lawfully issued, or on the refusal of any witness to produce evidence or to testify as to any
matter regarding which he may be lawfully interrogated, it shall be the duty of any court of competent
jurisdiction, upon the application of the commission, to compel obedience by proceedings for contempt
as if the disobedience occurred in such court;

(3) Issue such orders as may be necessary to effectuate the purposes of this article and enforce the
same through appropriate administrative and judicial proceedings;

(4) Promulgate and enforce rules, regulations and standards requiring the training, examination
and certification of persons engaging in or directly responsible for the use of explosives for the purpose
of blasting in surface coal mining;

(5) Secure through its director necessary scientific, technical, administrative and operational
services, including laboratory facilities by contract or otherwise;

(6) Encourage voluntary cooperation by persons and groups to achieve the purposes of this article;

(7) Encourage and conduct through its director and staff studies, investigations and research
relating to surface mining reclamation;

(8) Establish and enforce coal surface mining reclamation standards for the state which may vary
according to appropriate areas, provided they are not inconsistent with this article and the declaration
of public policy and legislative intent contained in Section 9-16-71;

(9) Collect and disseminate information and conduct educational and training programs relating to
surface coal mining and reclamation of land;

(10) Advise, consult, contract and cooperate with other agencies of the state, local governments,
industries, other states, interstate agencies and the federal government and with interested persons or
groups, especially, but not limited to achieve one-stop permitting for surface coal mining operations
and to transfer funds to carry out reclamation activities;

(11) Consult, upon request, with any person proposing to construct, install or otherwise acquire a
surface coal mine, concerning the efficacy of construction, installation or acquisition of such surface
mine. Nothing in any such consultation shall be construed to relieve any person from compliance with
this article, rules and regulations in force pursuant thereto or any other provision of law;

(12) Accept, receive and administer grants or other funds or gifts from public and private agencies,
including the federal government, for the purpose of carrying out any of the functions of this article.
Funds received by the regulatory authority pursuant to this section shall be deposited in the State
Treasury to the account of the Alabama Surface Mining Fund;

(13) Employ personnel and consultants, purchase such equipment and supplies and lease or
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otherwise acquire through its director such property as may be necessary for the administration of this
article. Subject to any applicable restrictions contained in law, any department or agency of the state
may, from its available resources, provide the regulatory authority with personnel and services, with or
without charge, and the regulatory authority may compensate other agencies for services;

(14) Provide for the performance by its director, deputy director or staff and employees in the
name of the commission, of any act or duty authorized by and consistent with administration of this
article, except for the promulgation, modification, suspension or repeal of standards, rules and
regulations;

(15) Perform other acts and duties consistent with the provisions of this article as may be
necessary to implement the declaration of public policy and legislative intent contained in Section 9-
16-71;

(16) Provide for the establishment of advisory committees, appointment and adequate
compensation for membership of said committees, scope of study and other duties, periods of duration
and terms of advisory members;

(17) Issue, modify or revoke orders prohibiting actions which violate this article or the rules,
regulations or standards promulgated pursuant to this article and require affirmative action to bring any
surface coal mining operation into compliance with this article;

(18) Issue, continue in effect, revoke, modify or deny permits through its director and staff for the
conduct of surface coal mining operations or explorations which are subject to this article;

(19) Issue warnings and initiate civil or criminal actions through its director and staff as provided
for in this article;

(20) Acquire and maintain workers' compensation insurance in the amount prescribed by the
workers' compensation laws of Alabama and such general liability insurance as may be reasonably
necessary to assure adequate protection of the commission, its director, employees and agents for
lawful acts by them during the course of enforcing and administering this article;

(21)a. Enforce the provisions of the state program, approved pursuant to Section 503 of the Federal
Surface Mining Control and Reclamation Act of 1977, Public Law 95-87, 30 U.S.C. 1200.

b. The commission shall make every effort to obtain full reimbursement from the Director of
the Office of Surface Mining Reclamation and Enforcement for the costs of performing its duties
under paragraph (21)a. hereof.

c. If P.L. 95-87 or any rules or regulations promulgated thereunder or the federal laws it
amends are adjudged unconstitutional or invalid in their application, or stayed pending litigation in
any court of competent jurisdiction over surface coal mining operations in Alabama, the Alabama
Surface Mining Commission shall suspend the enforcement of this article to the extent of such
adjudication, unconstitutionality, inapplicability or stay.

d. If any of the commission's rules or regulations are adjudged unconstitutional or invalid in
their application, or stayed pending litigation in any court of competent jurisdiction, the Alabama
Surface Mining Commission shall have the power to enforce any valid, constitutional and
analogous provision of the rules and regulations promulgated under P.L. 95-87.

e. The State of Alabama, by any provision, part or all of this article, does not waive any rights
and powers reserved to it by the Tenth Amendment to the Constitution of the United States, and
this subdivision (21) shall not be interpreted so as to prevent the State of Alabama from protecting
any and all of its rights and governmental powers through any legal action as might be determined
by duly constituted officials of the State of Alabama.

(22) No commission member, employee of the commission, or any other state employee
performing any function or duties under this article shall have a direct or indirect financial interest in
underground or surface coal mining operations. Whoever knowingly violates the provisions of the
above sentence shall, upon conviction, be punished by a fine of not more than $2,500.00, or by
imprisonment for not more than one year, or both.

(Acts 1981, No. 81-435, p. 682, § 5; Acts 1986, No. 86-106, p. 113, § 3; Act 2004-484, § 1.)

HISTORICAL NOTES

HISTORY
Amendment notes:
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The 1986 amendment, effective March 6, 1986, inserted "provided such rules and regulations shall
not be more stringent than those promulgated by federal law, or rule or regulation™ in subdivision (1).
The 2004 amendment, effective May 17, 2004, in subdivision (10) substituted "coal™ for "coat".

REFERENCES

LIBRARY REFERENCES
American Digest System:
Mines and Minerals =<92.15,
Corpus Juris Secundum:
C.J.S. Mines and Minerals § 338.

ANNOTATIONS

CASENOTES
Generally 1 ... enter p

1. Generally

Alabama Surface Mining Reclamation Commission was given general power of subdelegation of its
authorized acts and duties, except for specific limitation. Alabama Surface Min. Reclamation Commission

v. Jolly, 362 S0.2d 919 (Ala.Civ.App.1978). Mines And Minerals = 92.10

8§ 9-16-75. Adoption of rules pursuant to Alabama Administrative Procedure Act; written

notification of commission's rulemaking activities.
In adopting, amending or repealing any rule, including any regulation or standard, the commission
shall observe the requirements of the Alabama Administrative Procedure Act (Section 41-22-1 et seq.).
Any person may request written notification of the commission's rule-making activities by making
such request in writing to the commission.
(Acts 1981, No. 81-435, p. 682, § 6; Acts 1983, No. 83-774, p. 1415, § 5; Acts 1990, No. 90-107, p. 129,
83)

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
Acts 1986, No. 86-106, & 6, provides: "All laws or parts of laws in conflict herewith are hereby
repealed. The regulations set forth as 880-X-2E, Rules and Regulations of the Alabama Surface Mining
Commission, adopted as Rulemaking 85-2 on September 17, 1985 are hereby expressly repealed. Any
rules and regulations proposed subsequent to 90 days following this act becoming law shall be promulgated
pursuant to the Alabama Administrative Procedure Act, Chapter 22, Title 41, Code of Alabama 1975."

REFERENCES

LIBRARY REFERENCES
American Digest System:

Mines and Minerals @92.15.
Corpus Juris Secundum:
C.J.S. Mines and Minerals § 338.
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8§ 9-16-76. Conflict of interest; penalty.

No officer or employee of the commission performing any function or duty under this article, shall
have a direct or indirect financial interest in underground or surface coal mining operations. Whoever
knowingly violates the provisions of this section shall, upon conviction, be punished by a fine of not more
than $2,500.00, or by imprisonment for not more than one year, or both, and shall relinquish his
commission seat.

(Acts 1981, No. 81-435, p. 682, 8 7.)

REFERENCES

ADMINISTRATIVE CODE
22 Ala. Admin. Code, Surface Mining Commission; General Restriction on Financial Interests of State
Employees. 880-X-2C-.01 et seq.

§ 9-16-77. Division of Hearings and Appeals.

(a) There is hereby created a Division of Hearings and Appeals within the Alabama Surface Mining
Commission to enforce the provisions of this article. The division shall have such powers and authority as
required by law and as delegated by the director.

(b) To hear and determine appeals from regulatory, enforcement or other activities of the commission
as may be specified by law the director shall appoint one or more impartial hearing officers. These hearing
officers shall be employees of the commission, and shall be classified personnel in the state Merit System.
These hearing officers shall also be members in good standing of the Alabama State Bar. The director shall
also appoint and designate one hearing officer as chief hearing officer who shall be responsible for the
assignment of cases to the hearing officers as well as the efficient administration of the functions and duties
of the hearing officers.

(Acts 1981, No. 81-435, p. 682, § 8.)

REFERENCES

ADMINISTRATIVE CODE
22 Ala. Admin. Code 880-X-5A-.01 et seq., Surface Mining Commission; Special Rules for Surface Coal
Mining Hearings and Appeals.
22 Ala. Admin. Code 880-X-1B, Surface Mining Commission; Forms.

8§ 9-16-78. Hearing officer; powers; witness fees.

(a) No hearing officer shall participate in a hearing if he has an interest therein. At any such hearing
all testimony shall be given under oath and be recorded, but need not be transcribed unless an appeal is
made.

(b) The manner in which hearings before hearing officers shall be presented and the conduct of
hearings and appeals before hearing officers shall be in accordance with regulations prescribed by the
regulatory authority.

(c) In the discharge of their duties under this article, any hearing officer shall have power to administer
oaths, certify to official acts, take and cause to be taken depositions of witnesses, issue and serve
subpoenas, compel the attendance of witnesses and the production of papers, books, accounts, payrolls,
documents, records and testimony, provide for site inspections or inspections of other operations. In the
event of failure of any person to comply with any subpoena lawfully issued, or on the refusal of any
witness to produce evidence or to testify as to any matter regarding which he may be lawfully interrogated,
it shall be the duty of any court of competent jurisdiction or of the judge thereof, upon the application of the
hearing officer in the name of the Alabama Surface Mining Commission to compel obedience by
proceedings for contempt. Witness fees and other expenses involved in the proceedings under this article
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shall be paid to the extent necessary at rates specified by the director. Such expenses shall be deemed a
part of the expense of administering this chapter.

(d) Hearing officers' offices and facilities for the holding and conducting of hearings shall be located in
a facility completely separate from the facility in which the commission is located. There shall be no ex
parte communications of any kind relating to commission business, or proposed or pending cases, by or
with any hearing officer by any party or representative of any party, or by any employee or representative
of the commission.
(Acts 1981, No. 81-435, p. 682, 8§ 9; Acts 1986, No. 86-106, p. 113, § 3.)

HISTORICAL NOTES

HISTORY
Amendment notes:
The 1986 amendment, effective March 6, 1986, added subsection (d).

REFERENCES

ADMINISTRATIVE CODE
22 Ala. Admin. Code, Surface Mining Commission; Inspection and Enforcement: Violations. 880-X-11C-
.02 et seq.

8§ 9-16-79. Hearings and appeals procedure.

Procedures for hearings and appeals under this article shall be made as herein provided and in
accordance with such general rules and regulations as the regulatory authority may prescribe. These
procedures shall take precedence over the Alabama Administrative Procedure Act.

(1)a. A determination by the regulatory authority as specified by law shall be made promptly and shall

include a statement as to the action to be taken and reasons therefor. Notice of the determination or

decision shall be promptly given to the parties involved by delivery or by mailing such notices to their
last known addresses. When the regulatory authority gives a notice of determination, unless an appeal
is filed by any person having an interest which may be adversely affected with the chief hearing officer
within 30 days of such natice such determination shall be deemed final and not subject to appeal;

b. Unless such appeal is withdrawn, the hearing officer shall affirm, modify, or set aside the
determination of the regulatory authority in a written decision incorporating therein findings of
fact and law. The parties shall be promptly notified in writing of the hearing officers' decision;

c. The decision of a hearing officer shall become final 10 days after notice of such decision
has been mailed, postage prepaid, to the parties to the proceedings at the addresses furnished or, if
none shall have been furnished, at their last known addresses;

d. Within 30 days from the time a decision of the hearing officer has become final, any party
to the proceedings may secure administrative review by filing a petition for review with the
commission.

(2) An appeal to a hearing officer of a decision or order of the regulatory authority shall not
automatically act as a stay of the decision or order. Pending completion of an appeal taken pursuant to
subsection (a) of this section, a written application may be filed with the hearing officer requesting that
he grant temporary relief from any notice or order issued under Section 9-16-93 together with a
detailed statement giving reasons for granting such relief. The hearing officer shall issue an order or
decision granting or denying such relief expeditiously: Provided, that where the applicant requests
relief from an order for cessation of coal mining and reclamation operations issued pursuant to Section
9-16-93, the order or decision on such application shall be issued within 5 days of its receipt. The
hearing officer may grant such relief, under such conditions as he may prescribe, if:

a. A hearing has been held in the locality of the permit area on the application for temporary
relief in which all parties were given an opportunity to be heard,;

b. The applicant shows that there is substantial likelihood that the findings of the hearing
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officer will be favorable to him; and

c. Such relief will not adversely affect the health or safety of the public or cause significant,
imminent environmental harm to land, air, or water resources.

Provided further, that where the hearing officer denies temporary relief from a cessation order or
fails to act on the application for temporary relief within 5 days, the applicant may apply to the
appropriate circuit court for relief pursuant to Rule 65 of the Alabama Rules of Civil Procedure.

(3)a. The commission may grant or deny a petition for review. If the commission takes no action on a
petition within 30 days, it shall be deemed denied. If the commission grants a petition for review but
fails to act within 90 days of granting the petition, the commission shall be deemed to have entered a
final decision affirming the order of the hearing officer.

b. The commission shall make its review of a decision of a hearing officer based on the
administrative record, and the hearing officer's decision shall either be affirmed, reversed or
referred back to the hearing officer with instructions for further specific inquiry. The commission
shall promptly notify the parties in writing of its decision.

c. The manner in which disputed claims before the commission shall be presented and the
conduct of hearings and appeals before it shall be in accordance with the regulations prescribed by
the commission. At any hearing the parties shall be afforded a reasonable opportunity for fair
hearing and all testimony shall be taken down but need not be transcribed unless an appeal is
applied for or taken. No person shall participate in the hearing or disposition of any claim as a
member of the commission if he has an interest therein.

(4)a. Any decision of the commission shall become final 10 days after the date notification thereof
shall have been mailed, postage prepaid, to the parties to the proceeding, at their last known addresses.
The director shall be deemed to be a party to all such proceedings and to any judicial action involving
any such decision.

b. Within 30 days from the time a petition for review is deemed denied or 30 days after the
decision of the commission has become final, any party to the proceeding may secure a judicial
review thereof by filing a notice of appeal in circuit court. All parties to the administrative
procedure shall be named parties in such an appeal. In such action, the notice of appeal need not
be verified but shall state the grounds upon which a review is sought. Service shall be made in
accordance with the Alabama Rules of Civil Procedure. No circuit court shall permit an appeal
unless the person filing such appeal has exhausted his administrative remedies as provided by this
article. Provided, where an appeal is taken to the commission from a cessation order issued
pursuant to Section 9-16-93 and the commission fails or refuses to stay the order pending a final
determination on the merits, the affected surface coal mining operator may apply to the
appropriate circuit court for relief. The court may, under such conditions as it may prescribe,
grant such temporary relief as it deems appropriate pending final determination of the proceedings
if:

1. All parties to the proceedings have been notified and given an opportunity to be heard
on a request for temporary relief;

2. The person requesting such relief shows that there is a substantial likelihood that he
will prevail on the merits of the final determination of the proceeding; and

3. Such relief will not adversely affect the public health or safety or cause significant
imminent environmental harm to land, air, or water resources.

(5) Upon notification by the court that notice of appeal has been filed, the regulatory authority
shall transmit to the court the entire record of the proceedings under review, including the findings of
fact and the decision of the hearing officer or the commission within 30 days or within such additional
time as the court may allow. With the permission of the court, the record of the proceedings under
review may be shortened by stipulation of all parties to the review proceedings. Any party
unreasonably refusing to stipulate to limit the record may be taxed by the court for such additional
costs as may be occasioned by the refusal.

The court may require or permit subsequent corrections or additions to the record when deemed
desirable.

(6) The cause shall be tried de novo in said circuit court and shall be a preference case on the
docket thereof. The court shall have jurisdiction to determine the reasonableness and lawfulness of the
order of the regulatory authority. Upon a finding by the court that the order is not reasonable or
lawful, or not supported by the clear preponderance of the evidence, the cause shall be remanded to the
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regulatory authority for further proceedings in accordance with the provisions of this article. The
parties shall have all rights of exception and appeal as in other equity cases.

(7) In any appeal from an order of the commission the appellant may, upon application to the
circuit court, supersede any order of the commission on giving such supersedeas bond in an amount the
court deems proper and necessary to avoid the likelihood of material damage. The court may, under
such conditions as it may prescribe, grant such supersedeas as it deems appropriate pending final
determination of the proceeding if:

a. All parties to the proceedings have been notified and given an opportunity to be heard on a
request for a supersedeas;

b. The person requesting the supersedeas shows that there is a substantial likelihood that he
will prevail on the merits of the final determination of the proceedings; and

c. Such relief will not adversely affect the public health or safety or cause significant
imminent environmental harm to land, air or water resources.

Such a bond shall be made payable to the respondent appellee. If a supersedeas bond has been
given on appeal to the circuit court as hereinabove provided for, such bond shall continue in force and
effect during an appeal to the Supreme Court of Alabama and until final adjudication of the case, and
all the conditions of such bond shall be complied with, and no other supersedeas bond need be given
by the appellant unless the court hearing the case shall determine that the amount of such supersedeas
bond is either excessive or inadequate, in which case the court may order such bond reduced or
increased as the court may decide.

(8) An appeal may be taken from the decisions of the circuit court in the same manner as provided
in civil cases.

(9) Whenever an order is issued under this section or as a result of any administrative proceeding
under this article, at the request of any person, a sum equal to the aggregate amount of all costs and
expenses (including attorney fees) as determined by the commission, or, if no appeal is taken to the
commission, as determined by the hearing officer, to have been reasonably incurred by such person for
or in connection with his participation in such proceedings, including any judicial review of the
commission actions, may be assessed against either party as the court, resulting from judicial review,
or the commission or the hearing officer, resulting from administrative proceedings, deems proper.

(10) The procedure provided in this article for hearings and appeals shall be exclusive except as
otherwise specified.

(11) Nothing in this article shall prevent the regulatory authority from making efforts to obtain
voluntary compliance through warning, conference or any other appropriate means. However, nothing
in this section shall be taken to negate the mandatory enforcement of Section 9-16-93.

(Acts 1981, No. 81-435, p. 682, § 10; Acts 1983, No. 83-774, p. 1415, 8§ 6.)

REFERENCES

ADMINISTRATIVE CODE
22 Ala. Admin. Code, Surface Mining Commission; Special Rules for Surface Coal Mining Hearings and
Appeals. 880-X-5A-.01 et seq.
22 Ala. Admin. Code, Surface Mining Commission; Areas Unsuitable for Mining: Determination
Procedures. 880-X-7D-.08.
22 Ala. Admin. Code, Surface Mining Commission; Inspection and Enforcement: Violations. 880-X-11C-
.02 et seq.

LIBRARY REFERENCES
American Digest System:
Mines and Minerals @92.59.
Corpus Juris Secundum:
C.J.S. Mines and Minerals § 369.

ANNOTATIONS
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CASENOTES

Generally 1 ..o enter p
JUFISAICTION 2 ..o enter p
TIMEHNESS 4 ..o enter p
Verified complaint 3 ..., enter p
1. Generally

Alabama Surface Mining Reclamation Commission had authority to delegate to its officers and staff
authority to consider complaints of violation of Mining Reclamation Act and to issue notice to an alleged
violator that the commission would hold a hearing on such complaint. Alabama Surface Min. Reclamation

Commission v. Jolly, 362 S0.2d 919 (Ala.Civ.App.1978). Mines And Minerals —<92.10
2. Jurisdiction

On appeals of actions by the Alabama Surface Mining Commission under the Alabama Surface Mining
Control and Reclamation Act (ASMCRA), the trial court has jurisdiction only to determine the
reasonableness and lawfulness of the order issued by the regulatory agency; even if the trial court finds the
Commission's order to be unreasonable or unlawful it does not have authority to modify it, but can only
remand the case to the Commission for the Commission to enter an order that is reasonable and that
comports with the law. Ex parte Van American Ins. Co., 2002 WL 1397884 (Ala.2002). Mines And
Minerals =—<]92.21

Two elements of verified complaint must co-exist in order that jurisdiction attach: (1) the complaint
must be timely filed within 90 days of the alleged violation; and (2) the complaint must verify that an
operator is in violation of the act. The verified complaint had to procedurally and substantially comport
with the statutory requisites of former § 9-16-51 or jurisdiction was not created in the commission.
Alabama Surface Min. Reclamation Commission v. Jolly, 373 So.2d 855 (Ala.Civ.App.1979).

The Legislature intended the filing of a verified complaint with the commission to be a jurisdictional
matter without which the commission has no authority to institute proceedings. Alabama Surface Min.
Reclamation Commission v. Jolly, 373 So.2d 855 (Ala.Civ.App.1979).

3. Verified complaint

Verified complaint must disclose facts and allegations with sufficient definitiveness to put the
commission on notice that further proceedings are warranted under the circumstances. If such facts do not
appear on the face of the complaint, the complaint is insufficient to invoke the jurisdiction of the
commission. Alabama Surface Min. Reclamation Commission v. Jolly, 373 So.2d 855
(Ala.Civ.App.1979).

The complaint must contain a simple statement of the circumstances, occurrences and events in
support of an allegation that there has been a violation of the act, all of which is verified. Alabama Surface
Min. Reclamation Commission v. Jolly, 373 So.2d 855 (Ala.Civ.App.1979).

4, Timeliness

The lack of a timely administrative complaint extinguished the reclamation obligations created by the
Alabama Surface Mining Reclamation Act of 1975. Alabama Surface Min. Reclamation Com'n v.
Commercial Standard Ins. Co., 469 So.2d 619 (Ala.Civ.App.1985).

8§ 9-16-80. Surface Mining Control and Reclamation Division -- Creation; director; chief; transfer

of books, records, powers, rights and personnel.

(a) There is hereby created a Division of Surface Mining Control and Reclamation within the Alabama
Surface Mining Commission to enforce the provisions of this article. The division shall have such powers
and authority as may be delegated by the director of the commission.

(b)(1) The director shall appoint a chief of the division and shall fix his compensation as an
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unclassified employee in the state Merit System.

(2) The chief shall be the chief executive officer of the division and shall administer in the name of
the division that power and authority delegated to the division by the director. The chief may, with the
approval of the director, establish such sections within the division as may be necessary to enforce this
article and the rules, regulations and standards promulgated thereunder.

(c) Any books, records, equipment, facilities, notes, accounts receivable, bank accounts, contracts and
all property of any kind, tangible or intangible, of the Alabama Surface Mining Reclamation Commission
acquired or used in the administration of Article 2, Chapter 16, Title 9, shall be transferred to the
reconstituted commission in such manner as the director of the commission deems appropriate. No suit,
action, or other proceeding lawfully commenced by or against the Director of the Alabama Surface Mining
Reclamation Commission or any other official, officer or employee of the State of Alabama in his official
duties under Article 2, Chapter 16, Title 9 shall abate by reason of the taking effect of this article. All
power, rights, and duties conferred upon the Alabama Surface Mining Reclamation Commission, its
commissioners, director, employees or other officials by Article 2, Chapter 16, Title 9 shall be conferred
upon the reconstituted commission as the director may delegate solely for the purposes of winding up,
continuing to enforce as may be necessary and concluding all obligations, liabilities, duties, orders,
litigation or any other business commenced or incurred under Article 2, Chapter 16, Title 9.

(d) All personnel employed by the Alabama Surface Mining Reclamation Commission shall be
transferred to the Alabama Surface Mining Commission.

(Acts 1981, No. 81-435, p. 682, § 12.)

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
Acrticle 2, Chapter 16, Title 9, referred to in subsection (c) of this section was repealed by Acts 1981,
No. 81-435, p. 682, § 38. As to effective date of such repeal, see § 9-16-107.

REFERENCES

ADMINISTRATIVE CODE
22 Ala. Admin. Code 880-X-1B, Surface Mining Commission; Forms.

LIBRARY REFERENCES
American Digest System:
States @45.
Corpus Juris Secundum:
C.J.S. States §8§ 79-80, 82, 136.

8§ 0-16-81. Licenses; required; term; filing and contents of application; qualifications of applicants;

fees and issuance.

(a) All surface coal mining operations shall be subject to the provisions of this article, except as
excluded in Section 9-16-99.

(b) No person shall engage in or carry out on lands within the state any surface coal mining operations
unless such person has first obtained a license in accordance with the provisions of this section. The term
of a license shall be continuous and shall authorize the licensee subject to the other provisions of this
article, to engage in surface coal mining operations unless the license shall be suspended or revoked in
accordance with the provisions of this article. Suspension, revocation or subcontracting shall in no way
relieve the licensee of his obligation to comply with the reclamation requirement of this article.

(c) An applicant for a license shall file an application in a format prescribed by and satisfactory to the
regulatory authority which shall contain, among other things, the following information:
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(1) The name of the applicant and whether the applicant is an individual, partnership, corporation
or other legal entity;

(2) The legal address of the applicant for service of legal process or notice;

(3) If known, the names and addresses of the agents, subsidiaries or independent contractors who
may be engaged in surface coal mining on behalf of the applicant on land to be affected. Any agent,
subsidiary or independent contractor engaged by the applicant subsequent to issuance of a permit shall
be identified to the regulatory authority within 30 days of its engagement. The utilization of an agent,
subsidiary or subcontractor shall not relieve the licensee of its responsibility hereunder;

(4) If the applicant is a partnership, corporation, association, or other business entity, the following
where applicable: the names and addresses of every officer, partner, director, or person performing a
function similar to a director, of the applicant, together with the name and address of any person
owning of record 10 percentum or more of any class of voting stock of the applicant and a list of all
names under which the applicant, partner, or principal shareholder previously operated a surface
mining operation within the United States within the five-year period preceding the date of submission
of the application;

(5) All names under which the applicant and persons listed in the license application previously
operated or is engaging in surface coal mining within the State of Alabama, or any other state;

(6) A statement of whether the applicant, any subsidiary, affiliate, or persons controlling,
controlled by or under common control with the applicant, or any partner of the applicant, if the
applicant is a partnership, or any principal officer or director, if applicant is a corporation, has ever
held a federal or any state mining permit which in the five year period prior to the date of submission
of the application has been suspended or revoked or has had a mining bond or similar security
deposited in lieu of bond forfeited and, if so, a brief explanation of the facts involved.

(d) The applicant shall, as a condition to obtaining a license, satisfy the regulatory authority, pursuant
to reasonable standards and regulations to be promulgated by it, of the applicant's ability to comply with the
provisions of this article, which standards shall require the applicant to:

(1) Demonstrate that it has available to it sufficient technical skill to assure compliance with the
provisions of this article and the regulations adopted pursuant hereto;

(2) Demonstrate sufficient financial responsibility to reasonably assure the regulatory authority of
the applicant's financial ability to execute the requirements of this article pursuant to regulations
promulgated by the regulatory authority;

(3) Certify by notarized statement under oath that the applicant has read and is fully familiar with
the provisions of this article and with all reclamation requirements contained in this article and
regulations promulgated by the regulatory authority;

(4) Certify that the applicant will obtain and will furnish the regulatory authority evidence of
having obtained such permits as may be required prior to commencing operation under any permit
which may be issued under this article to the applicant.

(e) The regulatory authority shall have 45 days to investigate and to consider the application and issue
the license or an order denying its issuance, setting out deficiencies and reasons why the license was not
issued and what corrective action should be taken.

(H)(2) The initial fee for a license shall be $1,000.00 and shall be submitted with the application.

Licenses shall be updated annually pursuant to regulations.

(2) A licensee with a valid license issued by the Alabama Surface Mining Reclamation
Commission prior to the effective date of this article and who intends to conduct surface coal mining
and reclamation operations pursuant to this article must reapply to the regulatory authority for a license
within 90 days of the effective date of this article. The fee for such application shall be $200.00 and
shall be in lieu of the $1,000.00 initial licensing. The license shall be granted provided that no prior
licensee shall be eligible to receive a license until all outstanding and delinquent fines, fees, penalties
or other debts owed to the Alabama Surface Mining Reclamation Commission by the prior licensee
shall have been paid in full to the regulatory authority. Licenses may be granted with specific
conditions or restrictions.

(Acts 1981, No. 81-435, p. 682, § 13.)

REFERENCES
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ADMINISTRATIVE CODE
22 Ala. Admin. Code, Surface Mining Commission; General Requirements for Licensing. 880-X-6A-.01 et
seq.

LIBRARY REFERENCES
American Digest System:

Mines and Minerals @92.25.
Corpus Juris Secundum:
C.J.S. Mines and Minerals §8§ 35, 350.

8§ 9-16-82. Permits -- Required; term; successor in interest; termination; renewal;
application.

(a) No person shall engage in surface coal mining operations at a particular location except as a
subcontractor of the permittee of that location until such person has been issued a permit by the regulatory
authority for that location in accordance with the provisions of this section. The term of a permit shall not
exceed five years and shall authorize the permittee to engage in surface coal mining operations within the
permitted area, unless sooner suspended or revoked in accordance with the provisions of this article.
However, if the applicant demonstrates that a specified longer term is reasonably needed to allow the
applicant to obtain the necessary financing for equipment and the opening of the operation and that the
application is full and complete for such specified longer term, the regulatory authority may grant a permit
for such longer term. A successor in interest of a permittee who applies for a new permit within 30 days of
succeeding of such interest and who is able to obtain the equivalent bond coverage of the original permittee
may continue surface coal mining and reclamation operations according to the approved mining and
reclamation plan of the original permittee until such successor's application is granted or denied. If a
permittee qualified under this article succeeds another at any uncompleted operation by sale, assignment,
lease or otherwise, the director may release the first permittee from all liability for permit and bond
requirements of this article after the successor permittee has posted adequate bond and the successor
permittee assumes full liability for mining and reclamation procedures established herein.

(b) A permit shall terminate prior to its expiration date if the permittee has not commenced the surface
coal mining operations covered by such permit within 3 years of the issuance of the permit; provided, that
the regulatory authority may grant reasonable extensions of time upon a showing that such extensions are
necessary by reason of litigation precluding such commencement or threatening substantial economic loss
to the permittee, or by reason of conditions beyond the control and without the fault or negligence of the
permittee; provided further for the purposes of this section, that with respect to coal to be mined for use in
a synthetic fuel facility or specific major electric generating facility, the permittee shall be deemed to have
commenced surface mining operations at such time as the construction of the synthetic fuel or generating
facility as initiated.

(c) Any valid permit issued pursuant to this article shall carry with it the right of successive renewal
upon expiration with respect to areas within the boundaries of the existing permit.

(1) The holders of the permit may apply for renewal and such renewal shall be issued (provided
that on application for renewal the burden shall be on the opponents of renewal), subsequent to
fulfillment of the public notice requirements unless it is established that and written findings by the
regulatory authority are made that:

a. The terms and conditions of the existing permit are not being satisfactorily met;

b. The present surface coal mining and reclamation operation is not in compliance with the
environmental protection standards of this article; or

c. The renewal requested substantially jeopardizes the permittee's or operator's continuing
responsibility on existing permit areas;

d. The permittee has not provided evidence that the performance bond in effect for said
operation will continue in full force and effect for any renewal requested in such application as
well as any additional bond the regulatory authority might require; or

e. Any additional revised or updated information required by the regulatory authority has not
been provided. Prior to the approval of any renewal of a permit, the regulatory authority shall
provide notice to the appropriate public authorities.
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(2) If an application for renewal of a valid permit includes a proposal to extend the mining
operation beyond the boundaries authorized in the existing permit, the portion of the application for
renewal of a valid permit which addresses any new land areas shall be subject to the full standards
applicable to new applications under this article.

(3) Any permit renewal shall be for a term not to exceed the period of the original permit
established by this article. Application for permit renewal shall be made at least 120 days prior to the
expiration of the valid permit.

(d) Not later than two months following the approval of the state regulatory program pursuant to
Section 503 of Public Law 95-87, 30 U.S.C. 8 1253, regardless of litigation contesting that approval, all
operators of surface coal mines in expectation of operating such mines after the expiration of eight months
from the approval of a state regulatory program shall file an application for a permit with the regulatory
authority. Such application shall cover those lands to be mined after the expiration of eight months from
the approval of a state regulatory program. The regulatory authority shall process such applications and
grant or deny a permit within eight months after the date of approval of the state regulatory program, unless
specially enjoined by a court of competent jurisdiction, but in no case later than 42 months from the
effective date of this article.

(Acts 1981, No. 81-435, p. 682, § 14.)

REFERENCES

ADMINISTRATIVE CODE
22 Ala. Admin. Code, Surface Mining Commission; Surface Coal Mining and Reclamation Operations
Permits and Coal Exploration: 880-X-8A-.01 et seq.
22 Ala. Admin. Code 880-X-8D-.01 et seq., Surface Mining Commission; Surface Coal Mining and
Reclamation Operations Permits and Coal Exploration: Applications.

LIBRARY REFERENCES
American Digest System:
Mines and Minerals @92.25.
Corpus Juris Secundum:
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ANNOTATIONS

CASENOTES
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1. Practice and procedure

Where Count Il charged the appellant with engaging in surface mining operations after October 1,
1970 without a valid permit from the Surface Mining Commission of Alabama, in violation of § 9-16-4,
and where Count 11, as amended, charged the appellant with engaging in a surface coal mining operation,
after May 6, 1981, without a valid permit from the Alabama Surface Mining Reclamation Commission, in
violation of this section, the amendment to the indictment in this case did not charge an "additional or
different offense." Both counts charged the appellant with engaging in a surface mining operation without
a valid permit. Under these circumstances, the substantial rights of the appellant were not prejudiced by the
amendment of the indictment. Estes v. State, 650 So.2d 616 (Ala.Crim.App.1994), rehearing denied.

8§ 9-16-83. Permits -- Contents of application; reclamation plan; copy of application filed for public

inspection; insurance; blasting plan.

(a) Each application for a surface coal mining reclamation permit under this article shall be
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accompanied by a fee as determined by the regulatory authority, but not to exceed the anticipated cost of
reviewing, administering and enforcing the permit. In no event shall the permit fee be less than one
thousand dollars ($1,000). The regulatory authority shall develop procedures to enable the cost of the fee
to be paid over the term of the permit.

(b) The permit application shall be submitted in a format prescribed by and satisfactory to the
regulatory authority and shall contain, among other things, all of the following:

(1) The names and addresses of each of the following:

a. The permit applicant.

b. Every legal owner of record of the property (surface and mineral) to be mined.

c. The holders of record of any leasehold interest in the property.

d. Any purchaser of record of the property under a real estate contract.

e. The operator if he or she is a person different from the applicant.

f. If any of these are business entities other than a single proprietor, the names and addresses
of the principals, officers, and resident agent.

(2) The names and addresses of the owners of record of all surface and subsurface areas adjacent
to any part of the permit area.

(3) A statement of any current or previous surface coal mining permits in the United States held by
the applicant and the permit identification of each pending application.

(4) Any information which has changed from that submitted from the license application or
renewal.

(5) A copy of the applicant's advertisement to be published in a newspaper of general circulation
in the locality of the proposed site at least once a week for four successive weeks, and which includes
the ownership, a description of the exact location and boundaries of the proposed site sufficient so that
the proposed operation may be located by local residents, and the location of where the application is
available for public inspection.

(6) A description of the type and method of coal mining operation that exists or is proposed, the
engineering techniques proposed or used, and the equipment used or proposed to be used.

(7) The anticipated or actual starting and termination dates of each phase of the mining operation
and number of acres of land to be affected.

(8) The applicant shall file with the regulatory authority on an accurate map or plan, to an
appropriate scale, prepared by or under the direction of and certified by a registered professional
engineer or registered land surveyor clearly showing the land to be affected as of the date of the
application, the area of land within the permit area upon which the applicant has the legal right to enter
and commence surface mining operations and shall provide to the regulatory authority a statement of
those documents upon which the applicant bases his or her legal right to enter and commence surface
mining operations on the area affected and whether that right is the subject of pending court litigation.
Nothing in this article shall be construed as vesting in the regulatory authority the jurisdiction to
adjudicate property title disputes.

(9) The name of the watershed and location of the surface stream or tributary into which surface
and pit drainage will be discharged.

(10) A determination of the probable hydrologic consequences of the mining and reclamation
operations, both on and off the mine site, with respect to the hydrologic regime, quantity and quality of
water in surface and ground water systems including the dissolved and suspended solids under
seasonal flow conditions and the collection of sufficient data for the mining site and surrounding areas
so that an assessment can be made by the regulatory authority of the probable cumulative impacts of
all anticipated mining in the area upon the hydrology of the area and particularly upon water
availability. This determination shall not be required until such time as hydrologic information on the
general area prior to mining is made available from an appropriate federal or state agency and the
permit shall not be approved until such information is available and is incorporated into the
application.

(11) When requested by the regulatory authority, the climatological factors that are peculiar to the
locality of the land to be affected, including the average seasonal precipitation, the average direction
and velocity of prevailing winds, and the seasonal temperature ranges.

(12) Accurate maps to an appropriate scale prepared by or under the direction of and certified by a
registered professional engineer or registered land surveyor clearly showing a. the land to be affected
as of the date of application and b. all types of information set forth on topographical maps of the
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United States Geological Survey of a scale of 1:24,000 or 1:25,000 or larger, including all manmade
features and significant known archeological sites existing on the date of application. The map or plan
shall among other things specified by the regulatory authority show all boundaries of the land to be
affected, the boundary lines and names of present owners of record of all surface areas abutting the
permit area, and the location of all buildings within 1,000 feet of the permit area.

(13) Cross-section maps or plans of the land to be affected including the actual area to be mined,
prepared by or under the direction of and certified by a. a qualified registered professional engineer, or
b. a professional geologist with assistance from experts in related fields such as land surveying and
landscape architecture, showing pertinent elevation and location of test borings or core samplings and
depicting the following information: the nature and depth of the various strata of overburden; the
location of sub-surface water, if encountered, and its quality; the nature and thickness of any coal or
rider seam above the coal seam to be mined; the nature of the stratum immediately beneath the coal
seam to be mined; all mineral crop lines and the strike and dip of the coal to be mined, within the area
of land to be affected; existing or previous surface mining limits; the location and extent of known
workings of any underground mines, including mine openings to the surface; the location of aquifers;
the estimated elevation of the water table; the location of spoil, waste, or refuse areas and topsoil
preservation areas; the location of all impoundments for waste or erosion control; any settling or
water treatment facility; constructed or natural drainways and the location of any discharges to any
surface body of water on the area of land to be affected or adjacent thereto; and profiles at appropriate
cross sections of the anticipated final surface configuration that will be achieved pursuant to the
operator's proposed reclamation plan.

(14) A statement of the result of the test borings or core samplings from the permit area, including
logs of the drill holes; the thickness of the coal seam found, an analysis of the chemical properties of
such coal; the sulfur content of any coal seam; chemical analysis of potentially acid or toxic forming
sections of the overburden; and chemical analysis of the stratum lying immediately underneath the
coal to be mined except that the provisions of this subdivision may be waived by the regulatory
authority with respect to the specific application by a written determination that such requirements are
unnecessary.

(15) For those lands in the permit application which a reconnaissance inspection suggests may be
prime farm lands, a soil survey shall be made or obtained according to standards established by the
Secretary of Agriculture in order to confirm the exact location of such prime farm lands, if any.

(16) Information pertaining to coal seams, test borings, core samplings, or soil samples as required
by this section shall be made available to any person with an interest which is or may be adversely
affected; provided, that information which pertains only to the analysis of the chemical and physical
properties of the coal (excepting information regarding such mineral or elemental content which is
potentially toxic in the environment) shall be kept confidential and not made a matter of public record.
(c)(1) If the regulatory authority finds that the probable total annual production at all locations of any
surface coal mining operator will not exceed 300,000 tons, the cost of the following activities, which
shall be performed by a qualified public or private laboratory or such other public or private qualified
entity designated by the regulatory authority, shall be assumed by the regulatory authority upon the
written request of the operator in connection with a permit application, provided that funds are made
available to the regulatory authority for such purposes by the Secretary of the United States
Department of the Interior:

a. The determination of probable hydrologic consequences required by subdivision (10) of
subsection (b), including the engineering analyses and designs necessary for the determination.

b. The development of cross-section maps and plans required by subdivision (13) of
subsection (b).

c. The geologic drilling and statement of results of test borings and core samplings required
by subdivision (14) of subsection (b).

d. The collection of archaeological information required by subdivision (12) of subsection (b)
and any other archaeological and historical information required by the regulatory authority, and
the preparation of plans necessitated thereby.

e. Pre-blast surveys required by paragraph e. of subdivision (15) of subsection (b) of Section
9-16-90.

f. The collection of site-specific resource information and production of protection and
enhancement plans for fish and wildlife habitats and other environmental values required by the
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regulatory authority under this article.

(2) The regulatory authority shall provide or assume the cost of training coal operators that meet
the qualifications stated in subdivision (1) concerning the preparation of permit applications and
compliance with the regulatory program, and shall ensure that qualified coal operators are aware of the
assistance available under this subsection. Funds for such purposes shall be made available to the
regulatory authority by the Secretary of the United States Department of the Interior.

(d) Each applicant for a permit shall be required to submit to the regulatory authority as part of the
permit application a reclamation plan which shall meet the requirements of this article.

(e) Each applicant for a surface coal mining and reclamation permit shall file a copy of his or her
application for public inspection with the recorder at the courthouse of the county or an appropriate public
office approved by the regulatory authority where the mining is proposed to occur, except for that
information pertaining to the coal seam itself.

(f) Each applicant for a permit shall be required to submit to the regulatory authority as part of the
permit application a certificate issued by an insurance company authorized to do business in the state
certifying that the applicant has a public liability insurance policy in force for the surface mining and
reclamation operations for which such permit is sought, or evidence that the applicant has satisfied other
state self-insurance requirements. The policy shall provide for personal injury and property damage
protection in an amount adequate to compensate any persons damaged as a result of surface coal mining
and reclamation operations including use of explosives and entitled to compensation under the applicable
provisions of state law. The policy shall be maintained in full force and effect during the terms of the
permit or any renewal, including the length of all reclamation operations.

(9) Each applicant for a surface coal mining and reclamation permit shall submit to the regulatory
authority as part of the permit application a blasting plan which shall outline the procedures and standards
by which the operator will meet the provisions of subdivision (15) of subsection (b) of Section 9-16-90.

(h) A coal operator that has received assistance pursuant to subdivision (1) or (2) of subsection (c)
shall reimburse the regulatory authority for the cost of the services rendered if the program administrator
finds that the operator's actual and attributed annual production of coal for all locations exceeds 300,000
tons during the 12 months immediately following the date on which the operator is issued the surface coal
mining and reclamation permit.

(Acts 1981, No. 81-435, p. 682, § 15; Act 98-140, p. 212, § 3))

HISTORICAL NOTES

HISTORY
Amendment notes:

The 1998 amendment, in subsection (a) deleted "the provisions of" preceding "this article",
substituted "permit. In" for "permit; however, in", substituted "one thousand dollars ($1,000)" for "$1,000",
and deleted "so as" following "procedures"; in subsection (b), in the introductory material inserted ", all of
the following", in subdivision (1) inserted "each of the following:", in paragraphs a, c, and e substituted
"The" for "the", in paragraph b substituted "Every" for "every", in paragraph d substituted "Any" for "any",
in paragraphs d and e deleted the ending "and", in paragraph e inserted "or she™ and in paragraph f
substituted "If" for "if", in subdivision (8) inserted "or her" and substituted "litigation. Nothing" for
"litigation; provided, that nothing", in subdivision (10) substituted "availability. This" for "availability;
provided, however, that this" and substituted "agency and" for "agency; provided, further, that", in
subdivision (12) substituted "The" for "Such a", in subdivision (15) deleted the ending "and" and
substituted concluding periods for semicolons throughout the subsection; in subsection (c) inserted the
subdivision (1) designator and rewrote the provisions following "will not exceed", and added subdivision
(2); in subsection (e) inserted "or her"; in subsection (f) substituted "The" for "Such" in two places; in
subsection (g) substituted "subdivision (15) of subsection (b) of Section 9-16-90" for "section 9-16-
90(b)(15)"; and added subsection (h). For effective date, see the Code Commissioner's note below.

Code Commissioner's Notes

Section 4 of Act 98-140, which amended this section, provides: "Nothing in the amendments to
Sections 9-16-83 and 9-16-91 provided pursuant to this act shall be construed as affecting the applicability
of 30 U.S. Code 1309a to existing underground mine permits."”

Section 8 of Act 98-140, which amended this section, provides: "This act shall become effective
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immediately upon its passage and approval by the Governor, or upon its otherwise becoming law, and upon
approval by the Secretary of the Interior pursuant to Section 503 of Public Law 95-87, 30 U.S.C. § 1253."
The act was approved by the Governor on March 11, 1998 and approved by the U.S. Secretary of the
Interior on July 1, 1998.

REFERENCES

ADMINISTRATIVE CODE
22 Ala. Admin. Code, Surface Mining Commission; Surface Coal Mining and Reclamation Operations
Permits and Coal Exploration: Small Operator Assistance. 880-X-8N-.02; 880-X-8N-.03.
22 Ala. Admin. Code, Surface Mining Commission; Training, Examination, and Certification of Blasters.
880-X-12A-.01 et seq.
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1. Decisions under prior law

For detailed discussion of the standard of care for blasting operations, see Harper v. Regency Dev. Co.,
399 So.2d 248 (Ala.1981).
Cited in Baughman v. Harbor Ins. Co., 450 So.2d 1090 (Ala.1983).

§ 9-16-84. Reclamation plans; contents.

(a) Each reclamation plan submitted as part of a permit application pursuant to the provisions of this
article shall include, in the degree of detail necessary to demonstrate that reclamation required can be
accomplished, a statement of:

(1) The identification of the lands subject to surface coal mining operations over the estimated life
of those operations and the size, sequence, and timing of the sub-areas for which it is anticipated that
individual permits for mining will be sought;

(2) The condition of the land to be covered by the permit prior to any mining including:

a. The uses existing at the time of the application, and if the land has a history of previous
mining, the uses which preceded any mining; and

b. The capability of the land prior to any mining to support a variety of uses giving
consideration to soil and foundation characteristics, topography, and vegetative cover, and, if
applicable, a soil survey prepared pursuant to Section 9-16-83(b)(15); and

c. The productivity of the land prior to mining, including appropriate classification as prime
farm lands, as well as the average yield of food, fiber, forage, or wood products from such lands
obtained under high levels of management;

(3) The use which is proposed to be made of the land following reclamation, including a
discussion of the utility and capacity of the reclaimed land to support a variety of alternative uses and
the relationship of such use to existing land use policies and plans, and the comments of and owner of
the surface, state and local governments or agencies thereof which would have to initiate, implement,
approve or authorize the proposed use of the land following reclamation;

(4) A detailed description of how the proposed post-mining land use is to be achieved and the
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necessary support activities which may be needed to achieve the proposed land use;

(5) The engineering techniques proposed to be used in mining and reclamation and a description
of the major equipment; a plan for the control of surface water drainage and of water accumulation; a
plan, where appropriate, for backfilling, soil stabilization, and compacting, grading, and appropriate
revegetation; a plan for soil reconstruction, replacement, and stabilization, pursuant to the
performance standards for prime farm lands; an estimate of the cost per acre of the reclamation,
including a statement as to how the permittee plans to comply with each of the requirements set out in
Section 9-16-90;

(6) The consideration which has been given to maximize the utilization and conservation of the
solid fuel resource being recovered so that reaffecting the land in the future can be minimized;

(7) A detailed estimated timetable for the accomplishment of each major step in the reclamation
plan;

(8) The consideration which has been given to making the surface mining and reclamation
operations consistent with surface owner plans, and applicable state and local land use plans and
programs;

(9) The steps to be taken to comply with applicable air and water quality laws and regulations and
any applicable health and safety standards;

(10) The consideration which has been given to developing the reclamation plan in a manner
consistent with local, physical, environmental, and climatological conditions;

(11) All lands, interests in lands, or options on such interests held by the applicant or pending bids
on interests in lands by the applicant, which lands are contiguous to the area to be covered by the
permit;

(12) The results of test boring which the applicant has made at the area to be covered by the
permit, or other equivalent information and data in a form satisfactory to the regulatory authority,
including the location of subsurface water, and an analysis of the chemical properties including acid
forming properties of the mineral and overburden; provided, that information which pertains only to
the analysis of the chemical and physical properties of the coal (excepting information regarding such
mineral or elemental contents which is potentially toxic in the environment) shall be kept confidential
and not made a matter of public record;

(13) A detailed description of the measures to be taken during the mining and reclamation process
to assure the protection of:

a. The quality of surface and ground water systems, both on and offsite, from adverse effects
of the mining and reclamation process;

b. The rights of present users to such water; and

c. The quantity of surface and ground water systems, both on and offsite, from adverse effects
of the mining and reclamation process or to provide alternative sources of water where such
protection of quantity cannot be assured;

(14) Such other requirements as the regulatory authority shall prescribe by regulations.

(b) Any information required by this section shall be kept on file by the regulatory authority pursuant
to Section 9-16-100.
(Acts 1981, No. 81-435, p. 682, § 16.)

REFERENCES

ADMINISTRATIVE CODE
22 Ala. Admin. Code 880-X-8F-.1 et seq., Surface Mining Commission; Surface Coal Mining and
Reclamation Operations Permits and Coal Exploration: Requirements for Reclamation and
Operation Plan.
22 Ala. Admin. Code, Surface Mining Commission; Surface Coal Mining and Reclamation Operations
Permits and Coal Exploration: Public Participation in Permit Processing. 880-X-8K-.05.

8§ 9-16-85. Permits -- Approval or denial b ity; filing of violation schedule; issuance to mine
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on prime farm land.

(a) Upon the basis of a complete mining application and reclamation plan or a revision or renewal
thereof, as required by this article, following public notification and opportunity for a public hearing as
required by Section 9-16-88, the regulatory authority shall grant, require modification of, or deny the
permit within 30 days and notify the applicant in writing of its action. The applicant for a permit, or
revision of a permit, shall have the burden of establishing that his application is in compliance with all the
requirements of this article. Within 10 days after the granting of a permit, the regulatory authority shall
notify the local governmental officials in the local political subdivision in which the area of land to be
affected is located that a permit has been issued and shall describe the location of the land.

(b) No permit or revision application shall be approved unless the application affirmatively
demonstrates and the regulatory authority finds in writing on the basis of the information set forth in the
application or from information otherwise available which will be documented in the approval and made
available to the applicant, that:

(1) The permit application is accurate and complete and that all the requirements of this article
have been complied with;

(2) The applicant has demonstrated that reclamation as required by this article can be
accomplished under the reclamation plan contained in the permit application;

(3) The assessment of the probable cumulative impact of all anticipated mining in the area on the
hydrologic balance specified in Section 9-16-83(b) has been made by the regulatory authority and the
proposed operation thereof has been designed to prevent material damage to hydrologic balance
outside the permit area;

(4) The area proposed to be mined is not included within an area designated unsuitable for surface
coal mining pursuant to Section 9-16-96 or is not within an area under study for such designation in an
administrative proceeding commenced pursuant to Section 9-16-96(a)(4)c or Section 9-16-96(b)
(unless in such an area as to which an administrative proceeding has commenced pursuant to Section
9-16-96(a)(4)c, the operator making the permit application demonstrates that, prior to January 1, 1977,
he has made substantial legal and financial commitments in relation to the operation for which he is
applying for a permit);

(5) In cases where the private mineral estate has been severed from the private surface estate, the
applicant has submitted to the regulatory authority:

a. The written consent of the surface owner to the extraction of coal by surface mining
methods; or

b. A conveyance that expressly grants or reserves the right to extract the coal by surface
mining methods; or

c. If the conveyance does not expressly grant the right to extract coal by surface mining
methods, the surface-subsurface legal relationship shall be determined in accordance with state
law; provided, that nothing in this article shall be construed to authorize the regulatory authority
to adjudicate property right disputes.

(c) The applicant shall file with his permit application a schedule listing any and all notices of
violations of this article and any law, rule, or regulation of the United States, or of any department or
agency in the United States pertaining to air or water environmental protection incurred by the applicant in
connection with any surface coal mining operation during the three-year period prior to the date of
application. The schedule shall also indicate the final resolution of any such notice of violation. Where the
schedule or other information available to the regulatory authority indicates that any surface coal mining
operation owned or controlled by the applicant is currently in violation of this article or such other laws
referred to in this subsection, the permit shall not be issued until the applicant submits proof that such
violation has been corrected or is in the process of being corrected to the satisfaction of the regulatory
authority, department, or agency which has jurisdiction over such violation and no permit shall be issued to
an applicant after a finding by the regulatory authority, after opportunity for hearing, that the applicant, or
the operator specified in the application, controls or has controlled mining operations with a demonstrated
pattern of willful violations of this article of such nature and duration with such resulting irreparable
damage to the environment as to indicate an intent not to comply with the provisions of this article.

(d)(2) In addition to finding the application in compliance with subsection (b) of this section, if the

area proposed to be mined contains prime farm land identified as such pursuant to Section 9-16-83(b),

the regulatory authority shall, after consultation with the Secretary of Agriculture and pursuant to
regulations issued by the Secretary of Interior with the concurrence of the Secretary of Agriculture,
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grant a permit to mine on prime farm land if the regulatory authority finds in writing that the operator
has the technological capability to restore such mined area within a reasonable time, to equivalent or
higher levels of yield as nonmined prime farm land in the surrounding area under equivalent levels of
management and can meet the soil reconstruction standards of Section 9-16-90(b)(7). Except for
compliance with subsection (b) of this section, the requirement of this subdivision shall apply to all
permits issued after the date of August 3, 1977.

(2) Nothing in this subsection shall apply to any permit issued prior to August 3, 1977, or to any
revisions or renewals thereof, or any existing surface mining operations for which a permit was issued
prior to the date of August 3, 1977.

(Acts 1981, No. 81-435, p. 682, § 17; Acts 1986, No. 86-106, p. 113, § 3.)

HISTORICAL NOTES

HISTORY
Amendment notes:
The 1986 amendment, effective March 6, 1986, substituted 30 days" for "60 days" near the end of
the first sentence of subsection (a).

REFERENCES
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22 Ala. Admin. Code, Surface Mining Commission; Surface Coal Mining and Reclamation Operations
Permits and Coal Exploration: Prime Farmland Investigation. 880-X-8H-.10.
22 Ala. Admin. Code 880-X-8K-.05 et seq., Surface Mining Commission; Surface Coal Mining and
Reclamation Operations Permits and Coal Exploration: Review, Public Participation, and
Approval or Disapproval of Permit Applications, etc.
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Mines and Minerals —<192.25, 92.9.
Corpus Juris Secundum:
C.J.S. Mines and Minerals §§ 35, 335, 350.

8§ 9-16-86. Permits -- Revisions; application; revision or modification by authority.

term of the permit the permittee may submit an application for a revision of the permit, together with a

revised reclamation plan, to the regulatory authority.

(2) An application for a revision of a permit shall not be approved unless the regulatory authority
finds that reclamation as required by this article can be accomplished under the revised reclamation
plan. The revision shall be approved or disapproved within a period of time established by the
regulatory authority's regulations. The regulatory authority shall establish guidelines for a
determination of the scale or extent of a revision request for which all permit application information
requirements and procedures, including notice and hearings, shall apply; provided, that any revisions
which propose significant alterations in the reclamation plan shall, at a minimum, be subject to notice
and hearing requirements.

(3) Any extensions to the area covered by the permit except incidental boundary revisions must be
made by application for another permit.

(b) No transfer, assignment, or sale of the rights granted under any permit issued pursuant to this
article shall be made without the written approval of the regulatory authority.

(c) The regulatory authority shall within a time limit prescribed in regulations promulgated by the
regulatory authority review outstanding permits and may require reasonable revision or modification of the
permit provisions during the term of such permit; provided, that such revision or modification shall be
based upon a written finding and subject to notice and hearing requirements established by this article.
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(Acts 1981, No. 81-435, p. 682, § 18.)

§ 9-16-87. Permits -- Coal exploration.

(a) Coal exploration operations including the removal of coal samples for testing, assaying or other
associated non-commercial purposes which substantially disturb the natural land surface may be conducted
after filing a notice of intention to explore, including a description of the exploration area, the period of
proposed exploration and provisions for reclamation in accordance with Section 9-16-90.

(b) Information submitted to the regulatory authority pursuant to this section as confidential
concerning trade secrets or privileged commercial or financial information which relates to the competitive
rights of the person or entity intended to explore the described area shall not be available for public
examination.

(c) Any person who conducts any coal exploration activities which substantially disturb the natural
land surface in violation of this section or regulations issued pursuant thereto shall be subject to the
enforcement provisions of this article.

(d) No operator shall affect more than one-half acre in any one location or remove more than 250 tons
of coal pursuant to an exploration permit without the specific written approval of the regulatory authority.
The written approval may be conditioned upon specific performance standards, reclamation standards, and
a reclamation bond as required by regulations promulgated hereunder.

(Acts 1981, No. 81-435, p. 682, § 19; Acts 1983, No. 83-774, p. 1415,87.)
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ADMINISTRATIVE CODE
22 Ala. Admin. Code, Surface Mining Commission; Performance Standards: General Responsibility of
Persons Conducting Other Coal Exploration. 880-X-10B-.04.
22 Ala. Admin. Code, Surface Mining Commission; Performance Standards: Required Documents. 880-X-
10B-.05.
22 Ala. Admin. Code, Surface Mining Commission; Performance Standards for Coal Exploration. 880-X-
10B-.06.
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8§ 9-16-88. Permits -- Review and appeal of applications.

(a) At the time of submission of an application for a surface coal mining and reclamation permit, or
revision of an existing permit, pursuant to the provisions of this article, the applicant shall submit to the
regulatory authority a copy of his advertisement of the ownership, precise location, and boundaries of the
land to be affected. At the time of submission such advertisement shall be placed by the applicant in a local
newspaper of general circulation in the locality of the proposed surface mine at least once a week for four
consecutive weeks. The regulatory authority shall notify various local governmental bodies, planning
agencies, and sewage and water treatment authorities or water companies in the locality in which the
proposed surface mining will take place, notifying them of the operator's intention to surface mine a
particularly described tract of land and indicating the application’'s permit number and where a copy of the
proposed mining and reclamation plan may be inspected. These local bodies, agencies, authorities or
companies may submit written comments within a reasonable period established by the regulatory authority
on the mining applications with respect to the effect of the proposed operation on the environment which
are within their area of responsibility. Such comments shall immediately be transmitted to the applicant by
the regulatory authority and shall be made available to the public at the same locations as are the mining
applications.
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(b) Any person having an interest which is or may be adversely affected or the officer or head of any
federal, state or local governmental agency or authority shall have the right to file written objections to the
proposed initial or revised application for a permit for surface coal mining and reclamation operation with
the regulatory authority within 30 days after the last publication of the above notice. Such objections shall
immediately be transmitted to the applicant by the regulatory authority and shall be made available to the
public. If written objections are filed and an informal conference requested, the regulatory authority shall
then hold an informal conference in the locality of the proposed mining if requested within a reasonable
time of the receipt of such objections or request. The date, time and location of such informal conference
shall be advertised by the regulatory authority in a newspaper of general circulation in the locality at least
two weeks prior to the scheduled conference date. The regulatory authority may arrange with the applicant
upon request by any party to the administrative proceeding access to the proposed mining area for the
purpose of gathering information relevant to the proceeding. An electronic or stenographic record shall be
made of the conference proceeding unless waived by all parties. Such record shall be maintained and shall
be accessible to the parties until final release of the applicant's performance bond. In the event all parties
requesting an informal conference stipulate agreement prior to the requested informal conference and
withdraw their request, such informal conference need not be held.

(c) If an informal conference has been held pursuant to subsection (b) of this section, the regulatory
authority shall issue and furnish the applicant for a permit and persons who are parties to the administrative
proceedings with the written finding of the regulatory authority granting or denying the permit in whole or
in part and stating the reasons therefor within the 30 days of said hearings.

(d) If there has been no informal conference held pursuant to subsection (b) of this section, the
regulatory authority shall notify the applicant for a permit within a reasonable time as determined by the
regulatory authority and set forth in regulations, taking into account the time needed for proper
investigation of the site, the complexity of the permit application, and whether or not written objection to
the application has been filed, whether the application has been approved or disapproved in whole or in
part.

(e) If the application is approved, the permit shall be issued. If the application is disapproved, specific
reasons therefor must be set forth in the notification. Within 30 days after the applicant is notified of the
final decision of the regulatory authority on the permit application, the applicant or any person with an
interest which is or may be adversely affected may request a hearing before a hearing officer on the final
decision of the regulatory authority. The hearing officer shall hold a hearing within 30 days of such request
and provide natification to all interested parties at the time that the applicant is so notified. Such hearing
shall be conducted pursuant to Sections 9-16-78 and 9-16-79, and a decision shall be rendered within 15
days after the hearing.

(f) Where a hearing is requested pursuant to subsection (e) of this section, the hearing officer may,
under such conditions as he may prescribe, grant such temporary relief as he deems appropriate pending
final determination of the proceedings if:

(1) All parties to the proceedings have been notified and given an opportunity to be heard on a
request for temporary relief;
(2) The person requesting such relief shows that there is a substantial likelihood that he will
prevail on the merits of the final determination of the proceeding; and
(3) Such relief will not adversely affect the public health or safety or cause significant imminent
environmental harm to land, air, or water resources.
(Acts 1981, No. 81-435, p. 682, § 20; Acts 1986, No. 86-106, p. 113, § 3.)

HISTORICAL NOTES

HISTORY
Amendment notes:
The 1986 amendment, effective March 6, 1986, substituted 30 days" for "60 days" near the end of
subsection (c) and substituted "15 days" for "30 days" near the end of subsection (e).
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8§ 9-16-89. Performance bonds and bond releases.

(a) After a surface coal mining and reclamation permit application has been approved but before such
a permit is issued, the applicant shall file with the regulatory authority, on a form prescribed and furnished
by the regulatory authority, a bond for performance payable to the state and conditioned upon faithful
performance of all the requirements of this article and the permit. The bond shall cover all lands disturbed
by the surface coal mining operation and the amount of the initial bond shall be such to cover that area of
land within the permit area upon which the operator will initiate and conduct surface coal mining and
reclamation operations within the initial term of the permit. As succeeding increments of surface coal
mining and reclamation operations are to be initiated and conducted within the permit area, the permittee
shall file with the regulatory authority an additional bond or bonds to cover such increments in accordance
with this section. The amount of the bond required for each bonded area shall depend upon the reclamation
requirements of the approved permit, shall reflect the probable difficulty of reclamation giving
consideration to such factors as topography, geology of the site, hydrology, and revegetation potential, and
shall be determined by the regulatory authority. The amount of the bond shall be sufficient to assure the
completion of the reclamation plan if the work had to be performed by the regulatory authority in the event
of forfeiture and in no case shall the bond for the entire area under one permit be less than $10,000.00.

(b) Liability under the bond shall be for the duration of the surface coal mining and reclamation
operation and for the period coincident with operator's responsibility for revegetation requirements in
Section 9-16-90. The bond shall be executed by the operator and a corporate surety licensed to do business
in the state, except that the operator may elect to deposit cash, negotiable bonds of the United States
government or state, or negotiable certificates of deposit of any bank organized or transacting business in
the United States. The cash deposit or market value of such securities shall be equal to or greater than the
amount of the bond required for the bonded area.

(c) The regulatory authority may accept the bond of the applicant itself without separate surety when
the applicant demonstrates pursuant to regulations of the regulatory authority the existence of a suitable
agent to receive service of process and a history of financial solvency and continuous operation sufficient
for authorization to self-insure or bond such amount or the regulatory authority may approve an alternative
system pursuant to regulations that will achieve the objectives and purposes of the bonding program
pursuant to this section.

(d) Cash or securities so deposited shall be deposited upon the same terms as the terms upon which
surety bonds may be deposited. Such securities shall be security for the repayment of such negotiable
certificate of deposit.

(e) The amount of the bond or deposit required and the terms of each acceptance of the applicant's
bond shall be adjusted by the regulatory authority from time to time as the acreage in the permit area is
revised, methods of mining operation change, standards of reclamation change or when the cost of future
reclamation, restoration or abatement change. The regulatory authority shall notify the permittee of any
proposed bond adjustment and provide the permittee an opportunity for an informal conference on the
adjustment, with notice to the landowner and surety, if any.

() The permittee may file a request with the regulatory authority for the release of all or part of a
performance bond or deposit. Within 30 days after any application for bond or deposit release has been
filed with the regulatory authority, the operator shall submit a copy of an advertisement placed at least once
a week for four successive weeks in a newspaper of general circulation in the locality of the surface coal
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mining operation. Such advertisement shall be considered part of any bond release application and shall
contain a notification of the precise location of the land affected, the number of acres, the permit and the
date approved, the amount of the bond filed and the portion sought to be released, and the type and
appropriate dates of reclamation work performed, and a description of the results achieved as they relate to
the operator's approved reclamation plan. In addition, as part of any bond release application, the applicant
shall submit copies of letters which he has sent to adjoining property owners, local governmental bodies,
planning agencies, and sewage and water treatment authorities, or water companies in the locality in which
the surface coal mining and reclamation activities took place, notifying them of his intention to seek release
from the bond.

(9) Upon receipt of the notification and request, the regulatory authority shall within 30 days conduct
an inspection and evaluation of the reclamation work involved. Such evaluation shall consider, among
other things, the degree of difficulty to complete any remaining reclamation, whether pollution of surface
and subsurface water is occurring, the probability of continuance of future occurrence of such pollution,
and the estimated cost of abating such pollution. The regulatory authority shall notify the permittee in
writing of its decision to release or not to release all or part of the performance bond or deposit within 60
days from the filing of the request, or, if a public hearing has been held pursuant to subsection (k) of this
section, within 30 days thereafter.

(h) The regulatory authority may release in whole or in part said bond or deposit if the authority is
satisfied the reclamation covered by the bond or deposit or portion thereof has been accomplished as
required by this article according to the following schedule:

(1) When the operator completes the backfilling, regrading, and drainage control of a bonded area
in accordance with his approved reclamation plan, 60 per centum of the bond or collateral for the
applicable permit area may be released.

(2) When determining the amount of bond to be released after successful revegetation has been
established on the regraded mined lands in accordance with the approved reclamation plan, the
regulatory authority shall retain that amount of bond for the revegetated area which would be sufficient
for a third party to cover the cost of reestablishing revegetation and for the period specified for
operator responsibility in Section 9-16-90 of reestablishing revegetation. No part of the bond or
deposit shall be released under this subdivision so long as the lands to which the release would be
applicable are contributing settleable solids to streamflow or runoff outside the permit area in excess of
the requirements set by applicable state or federal law or regulations, or until soil productivity for
prime farm lands has returned to equivalent levels of yield as nonmined land of the same soil type in
the surrounding area under equivalent management practices as determined from the soil survey
performed pursuant to Section 9-16-83(b)(15). Where a silt dam is to be retained as a permanent
impoundment pursuant to Section 9-16-90(b)(8), the portion of bond may be released under this
subdivision so long as provisions for sound future maintenance by the operator or the landowner have
been made with the regulatory authority.

(3) When the operator has completed successfully all surface coal mining and reclamation
activities, the remaining portion of the bond may be released, but not before the expiration of the
period specified for operator responsibility in Section 9-16-90, provided, however, that no bond shall
be fully released until all reclamation requirements of this article are fully met.

(i) If the regulatory authority disapproves the application for release of the bond or portion thereof, the
regulatory authority shall notify the permittee, in writing, stating the reasons for disapproval and
recommending corrective actions necessary to secure said release and allowing opportunity for a public
hearing.

(i) When any application for total or partial bond release is filed with the regulatory authority, the
regulatory authority shall notify the municipality in which a surface coal mining operation is located by
certified mail at least 30 days prior to the release of all or a portion of the bond.

(k) Any person with a valid legal interest which might be adversely affected by release of the bond or
the responsible officer or head of any federal, state, or local governmental agency which has jurisdiction by
law with respect to any environmental, social, or economic impact involved in the operation, or is
authorized to develop and enforce environmental standards with respect to such operations shall have the
right to file written objections to the proposed release from bond with the regulatory authority within 30
days after the last publication of the above notice. If written objections are filed, and a hearing requested, a
hearing shall be held before a hearing officer pursuant to Sections 9-16-78 and 9-16-79. The hearing
officer shall inform all the interested parties, of the time and place of the hearing, and hold a public hearing
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in the locality of the surface coal mining operation proposed for bond release within 30 days of the request
for such hearing. The hearing officer shall advertise the date, time, and location of such public hearings, in
a newspaper of general circulation in the locality for two consecutive weeks, and shall hold a public
hearing in the locality of the surface coal mining operation proposed for bond release or at the office of the
regulatory authority, at the option of the objector, within 30 days of the request for such hearing.

(I) Without prejudice to the rights of the objectors, the applicant, or the responsibilities of the
regulatory authority pursuant to this section, the regulatory authority may establish an informal conference
as provided in Section 9-16-88(b) to resolve such written objections.

(Acts 1981, No. 81-435, p. 682, § 21; Acts 1983, No. 83-774, p. 1415, § 10.)
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ANNOTATIONS

CASENOTES

Generally 1 ....coooveiieieeeee enter p
Relation to other [aws 2 ..o enter p

1. Generally

If there was no obligation of the principal because of a lack of jurisdiction due to failure to timely file a
verified complaint, the surety was discharged from liability on the bond; a surety may make any defense
not personal to the principal, that the principal can. Specifically, a surety may assert as a defense the
statute of limitations available to the principal, even if the principal through negligence, inadvertence,
collusion, or otherwise, has not raised it. Alabama Surface Min. Reclamation Com'n v. Commercial
Standard Ins. Co., 469 So.2d 619 (Ala.Civ.App.1985).

Secretary of Interior's approval of subsection (k) was not arbitrary, capricious, or the product of a clear
error of judgment. Citizens for Responsible Resource Development v. Watt, 579 F.Supp. 431
(M.D.Ala.1983).

2. Relation to other laws

The state programs need not mirror all provisions of the Surface Mining Control and Reclamation Act
of 1977, (30 U.S.C.A. §8 1201 et seq.) and the corresponding regulations; rather, the states are free to
formulate and implement programs which take into account the diverse terrain, climate, biologic, chemical
and physical conditions of that particular state. Citizens for Responsible Resource Development v. Watt,
579 F.Supp. 431 (M.D.Ala.1983).

Former Section 9-16-44 required the applicant for a permit to file with the commission a bond
executed by a corporate surety licensed to do business in Alabama, conditioned upon the faithful
performance by the applicant of the reclamation plan submitted to and approved by the commission.
Elmore v. Morrison Assur. Co., Inc., 502 So.2d 378 (Ala.1987).
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§ 9-16-90. Environmental protection performance standards.

(a) Any permit issued pursuant to this article to conduct surface mining operations shall require that
such surface coal mining operations will meet all applicable performance standards of this article, and such
other requirements as the regulatory authority shall promulgate.

(b) General performance standards shall be applicable to all surface coal mining and reclamation
operations and shall require the operation as a minimum to:

(1) Conduct surface coal mining operations so as to maximize the utilization and conservation of
the solid fuel resource being recovered so that reaffecting the land in the future through surface coal
mining can be minimized;

(2) Restore the land affected to a condition capable of supporting the uses which it was capable of
supporting prior to any mining, or higher or better uses of which there is reasonable likelihood, so long
as such use or uses do not present any actual or probable hazard to public health or safety or pose any
actual or probable threat of water diminution or pollution, and the permit applicants' declared proposed
land use following reclamation is not deemed to be impractical or unreasonable, inconsistent with
applicable land use policies and plans, involves unreasonable delay in implementation, or is violative
of federal, state, or local law;

(3) Except as provided in subsection (c) of this section, with respect to all surface coal mining
operations backfill, compact (where advisable to insure stability or to prevent leaching of toxic
materials), and grade in order to restore the approximate original contour of the land with all highwalls,
spoil piles, and depressions eliminated (unless small depressions are needed in order to retain moisture
to assist revegetation or as otherwise authorized pursuant to this article); provided, however, that in
surface coal mining which is carried out at the same location over a substantial period of time where
the operation transacts the coal deposit, and the thickness of the coal deposits relative to the volume of
the overburden is large and where the operator demonstrates that the overburden and other spoil and
waste materials at a particular point in the permit area or otherwise available from the entire permit
area is insufficient, giving due consideration to volumetric expansion, to restore the approximate
original contour, the operator, at a minimum, shall backfill, grade, and compact (where advisable)
using all available overburden and other spoil and waste materials to attain the lowest practicable grade
but not more than the angle of repose, to provide adequate drainage and to cover all acid forming and
other toxic materials, in order to achieve an ecologically sound land use compatible with the
surrounding region and provided further, that in surface coal mining where the volume of overburden
is large relative to the thickness of the coal deposit and where the operator demonstrates that due to
volumetric expansion the amount of overburden and other spoil and waste materials removed in the
course of the mining operation is more than sufficient to restore the approximate original contour, the
operator shall after restoring the approximate original contour, backfill, grade, and compact (where
advisable) the excess overburden and other spoil and waste materials to attain the lowest grade but not
more than the angle of repose, and to cover all acid-forming and other toxic materials, in order to
achieve an ecologically sound land use compatible with the surrounding region and that such
overburden or spoil shall be shaped and graded in such a way as to prevent slides, erosion, and water
pollution and is revegetated in accordance with the requirements of this article;

(4) Stabilize and protect all surface areas including spoil piles affected by the surface coal mining
and reclamation operation to effectively control erosion and attendant air and water pollution;

(5) Remove the topsoil from the land in a separate layer, replace it on the backfill area or if not
utilized immediately, segregate it in a separate pile from other spoil and when the topsoil is not
replaced on a backfill area within a time short enough to avoid deterioration of the topsoil, maintain a
successful cover by quick growing plant or other means thereafter so that the topsoil is preserved from
wind and water erosion, remains free of contamination by other acid or toxic material, and is in a
usable condition for sustaining vegetation when restored during reclamation, except if topsoil is of
insufficient quantity or of poor quality for sustaining vegetation, or if other strata can be shown to be
more suitable for vegetation requirements, then the operator shall remove, segregate, and preserve in a
like manner such other strata which is best able to support vegetation;

(6) Restore the topsoil or the best available subsoil which is best able to support vegetation;

(7) For all prime farm lands as identified in Section 9-16-83 (b)(15) to be mined and reclaimed,
specifications for soil removal, storage, replacement, and reconstruction shall be established by the
Secretary of Agriculture, and the operator shall, as a minimum, be required to:

a. Segregate the A horizon of the natural soil, except where it can be shown that other
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available soil materials will create a final soil having a greater productive capacity; and if not

utilized immediately, stockpile this material separately from other spoil, and provide needed

protection from wind and water erosion or contamination by other acid or toxic material;

b. Segregate the B horizon of the natural soil, or underlying C horizons or other strata, or a
combination of such horizons or other strata that are shown to be both texturally and chemically
suitable for plant growth and that can be shown to be equally or more favorable for plant growth
than the B horizon, in sufficient quantities to create in the regraded final soil a root zone of
comparable depth and quality to that which existed in the natural soil; and if not utilized
immediately, stockpile this material separately from other spoil, and provide needed protection
from wind and water erosion or contamination by other acid or toxic material;

c. Replace and regrade the root zone material described in paragraph b. above with proper
compaction and uniform depth over the regarded spoil material; and

d. Redistribute and grade in a uniform manner the surface soil horizon described in paragraph
a.;

(8) Create, if authorized in the approved mining and reclamation plan and permit, permanent
impoundments of water on mining sites as part of reclamation activities only when it is adequately
demonstrated that:

a. The size of the impoundment is adequate for its intended purpose;

b. The impoundment dam construction will be so designed as to achieve necessary stability
with an adequate margin of safety compatible with that of structures constructed under Public Law
83-566 (16 U.S.C. 1006);

c. The quality of impounded water will be suitable on a permanent basis for its intended use
and that discharges from the impoundment will not degrade the water quality below water quality
standards established pursuant to applicable federal and state law in the receiving stream;

d. The level of water will be reasonably stable;

e. Final grading will provide adequate safety and access for proposed water users; and

f. Such water impoundments will not result in the diminution of the quality or quantity of
water utilized by adjacent or surrounding landowners for agricultural, industrial, recreational, or
domestic uses;

(9) Conduct any augering operation associated with surface mining in a manner to maximize
recoverability of mineral reserves remaining after the operation and reclamation are complete; and
seal all auger holes with an impervious and noncombustible material in order to prevent drainage
except where the regulatory authority determines that the resulting impoundment of water in such
auger holes may create a hazard to the environment or the public health or safety; provided, that the
permitting authority may prohibit augering if necessary to maximize the utilization, recoverability or
conservation of the solid fuel resources or to protect against adverse water quality impacts;

(10) Minimize the disturbances to the prevailing hydrologic balance at the mine-site and in
associated offsite areas and to the quality and quantity of water in surface and ground water systems
both during and after surface coal mining operations and during reclamation by:

a. Avoiding acid or other toxic mine drainage by such measures as, but not limited to:

1. Preventing or removing water from contact with toxic producing deposits;

2. Treating drainage to reduce toxic content which adversely affects downstream water
upon being released to water courses;

3. Casing, sealing, or otherwise managing boreholes, shafts, and wells and keep acid or
other toxic drainage from entering ground and surface waters;

b.1. Conducting surface coal mining operations so as to prevent to the extent

possible using the best technology currently available, additional contributions

of suspended or settleable solids to streamflow, or runoff outside the permit
area, but in no event shall contributions be in excess of requirements set by

applicable state or federal law.

2. Constructing any siltation structures pursuant to subparagraph b.1. of this subdivision
prior to commencement of surface coal mining operations, such structures to be certified by a
qualified registered engineer to be constructed as designed and as approved in the reclamation
plan;

c. Cleaning out and removing temporary or large settling ponds or other siltation structures
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from drainways except those approved pursuant to subdivision (b)(8) of this section after disturbed

areas are revegetated and stabilized and depositing the silt and debris at a site and in a manner

approved by the regulatory authority;

d. Restoring recharge capacity of the mined area to approximate premining condition;

e. Avoiding channel deepening or enlargement in operations requiring the discharge of water
from mines;

f. Such other actions as the regulatory authority may prescribe;

(11) With respect to surface disposal of mine wastes, tailings, coal processing wastes, and other
wastes in areas other than the mine working or excavations, stabilize all waste piles in designated areas
through construction in compacted layers including the use of incombustible and impervious materials
if necessary and assure the final contour of the waste pile will be compatible with natural surroundings
and that the site can and will be stabilized and revegetated according to the provisions of this article;

(12) Refrain from surface coal mining within 500 feet from active and abandoned underground
mines in order to prevent breakthroughs and to protect health or safety of miners; provided, that the
regulatory authority shall permit an operator to mine near, through or partially through an abandoned
underground mine or closer to an active underground mine if a. the nature, timing, and sequencing of
the approximate coincidence of specific surface mine activities with specific underground mine
activities are jointly approved by the regulatory authorities concerned with surface mine regulation and
the health and safety of underground miners, and b. such operations will result in improved resource
recovery, abatement of water pollution, or elimination of hazards to the health and safety of the public;

(13) Design, locate, construct, operate, maintain, enlarge, modify, and remove or abandon all
existing and new coal mine waste piles consisting of mine wastes, tailings, coal processing wastes, or
other liquid and solid wastes, and used either temporarily or permanently as dams or embankments, in
accordance with regulations developed by the regulatory authority consistent with the requirements of
Section 515(f) of P.L. 95-87;

(14) Insure that all debris, acid-forming materials, toxic materials, or materials constituting a fire
hazard are treated or buried and compacted or otherwise disposed of in a manner designed to prevent
contamination of ground or surface waters and that contingency plans are developed to prevent
sustained combustion;

(15) Insure that explosives are used only in accordance with existing state and federal law and the
regulations promulgated by the regulatory authority; which shall include provisions to:

a. Provide adequate advance written notice to local governments and residents who might be
affected by the use of such explosives by publication of the planned blasting schedule in a
newspaper of general circulation in the locality and by mailing a copy of the proposed blasting
schedule to every resident living within one-half mile of the proposed blasting site and by
providing daily notice or audible warnings to resident/occupiers in such areas prior to any
blasting;

b. Maintain for a period of at least three years and make available for public inspection upon
request a log detailing the location of the blasts, the pattern and depth of the drill holes, the
amount of explosives used per hole, and the order and length of delay in the blasts;

c. Limit the type of explosives and detonating equipment, the size, the timing and frequency
of blasts based upon the physical conditions of the site so as to prevent (i) injury to persons, (ii)
damage to public and private property outside the permit area, (iii) adverse impacts on any
underground mine, and (iv) change in the course, channel, or availability of ground or surface
water outside the permit area;

d. Require that all blasting operations be conducted by trained and competent persons as
certified by the regulatory authority;

e. Provide that upon the request of a resident or owner of a man-made dwelling or structure
within one-half mile of any portion of the permitted area the applicant or permittee shall conduct a
pre-blasting survey of such structures and submit the survey to the regulatory authority and a copy
to the resident or owner making the request. The area of the survey shall be decided by the
regulatory authority.

(16) Insure that all reclamation efforts proceed in an environmentally sound manner and as
contemporaneously as practicable with the surface coal mining operations; provided, however, that
where the applicant proposes to combine surface mining operations with such other mining operations
to assure maximum practical recovery of the mineral resources, the regulatory authority may grant a
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variance for specific areas within the reclamation plan from the requirement that reclamation efforts
proceed as contemporaneously as practicable to permit such other mining operations prior to
reclamation:

a. If the regulatory authority finds in writing that:

1. The applicant has presented, as part of the permit application, specific, feasible plans
for the proposed such other operations;

2. The proposed such other mining operations are necessary or desirable to assure
maximum practical recovery of the mineral resource and will avoid multiple disturbance of
the surface;

3. The applicant has satisfactorily demonstrated that the plan for such other mining
operations conforms to requirements for such other mining in the jurisdiction and that permits
necessary for such other mining operations have been issued by the appropriate authority;

4. The areas proposed for the variance have been shown by the applicant to be necessary
for the implementing of the proposed such other mining operations;

5. No substantial adverse environmental damage, either on-site or off-site, will result
from the delay in completion of reclamation as required by this article;

6. Provisions for the off-site storage of spoil will comply with subdivision (b)(22);

b. All specific regulations governing the granting of such variance have been complied with;

c. The variance granted under the provisions of this subsection are to be reviewed by the
regulatory authority not more than three years from the date of issuance of the permit; and

d. If liability under the bond filed by the applicant with the regulatory authority shall be for
the duration of such other mining operations and until the requirements of Section 9-16-89 and
subsection (b) of this section have been fully complied with.

(17) Insure that the construction, maintenance, and post-mining conditions of access roads into
and across the site of operations will control or prevent erosion and siltation, pollution of water,
damage to fish or wildlife or their habitat, or public or private property;

(18) Refrain from the construction of roads or other access ways up a stream bed or drainage
channel or in such proximity of such channel so as to seriously alter the normal flow of water;

(19) Establish on the regraded areas, and all other lands affected, a diverse, effective, and
permanent vegetative cover of the same seasonal variety native to the area of land to be affected and
capable of self-regeneration and plant succession at least equal in extent of cover to the natural
vegetation of the area; except, that introduced species may be used in the revegetation process where
desirable and necessary to achieve the approved post-mining land use plan;

(20) Assume the responsibility for successful revegetation, as required by subdivision (19) above,
for a period of five full years after the last year of augmented seeding, fertilizing, irrigation, or other
work in order to assume compliance with subdivision (19) above; provided, that when the regulatory
authority approves a long-term intensive agricultural post-mining land use, the applicable five-year
period of responsibility for revegetation shall commence at the date of initial planting for such long-
term intensive agricultural post-mining land use; provided further, that when the regulatory authority
issues a written finding approving a long-term, intensive, agricultural post-mining land use as part of
the mining and reclamation plan, the authority may grant exception to the provisions of subdivision
(19) above;

(21) Protect offsite areas from slides or damage occurring during the surface coal mining and
reclamation operations, and not deposit spoil material or locate any part of the operations or waste
accumulations outside the permit area;

(22) Place all excess spoil material resulting from surface coal mining and reclamation activities in
such a manner that:

a. Spoil is transported and placed in a controlled manner in position for concurrent
compaction and in such a way to assure mass stability and to prevent mass movement;

b. The areas of disposal are within the bonded permit areas and all organic matter shall be
removed immediately prior to spoil placement;

c. Appropriate surface and internal drainage systems and diversion ditches are used so as to
prevent spoil erosion and movement;

d. The disposal area does not contain springs, natural water courses or wet weather seeps
unless lateral drains are constructed from the wet areas to the main underdrains in such a manner
that filtration of the water into the spoil pile will be prevented,;
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e. If placed on a slope, the spoil is placed upon the most moderate slope among those upon
which, in the judgment of the regulatory authority, the spoil could be placed in compliance with
all the requirements of this article, and shall be placed, where possible, upon, or above, a natural
terrace, bench, or berm, if such placement provides additional stability and prevents mass
movement;

f. Where the toe of the spoil rests on a downslope, a rock toe buttress, of sufficient size to
prevent mass movement, is constructed;

g. The final configuration is compatible with the natural drainage pattern and surroundings
and suitable for intended uses;

h. Design of the spoil disposal area is certified by a qualified registered professional engineer
in conformance with professional standards, and

i. All other provisions of this article are met.

(23) Meet such other criteria as are necessary to achieve reclamation in accordance with the
purposes of this article, taking into consideration the physical, climatological, and other characteristics
of the site; and

(24) To the extent possible using the best technology currently available, minimize disturbances
and adverse impacts of the operation on fish, wildlife, and related environmental value, and achieve
enhancement of such resources where practicable;

(25) Provide for an undisturbed natural barrier beginning at the elevation of the lowest coal seam
to be mined and extending from the outslope for such distance as the regulatory authority shall
determine shall be retained in place as a barrier to slides and erosion.

(c)(1) The regulatory authority shall promulgate regulations which shall include procedures pursuant to
which the regulatory authority may permit surface mining operations for the purposes set forth in
subdivision (3) of this subsection.

(2) Where an applicant meets the requirements of subdivisions (3) and (4) of this subsection a
permit without regard to the requirement to restore to approximate original contour set forth in
subdivisions (b)(3) or (d)(2) and (3) of this section may be granted for the surface mining of coal
where the mining operation will remove an entire coal seam or seams running through the upper
fraction of a mountain, ridge, or hill (except as provided in subparagraph (c)(4)a. hereof) by removing
all of the overburden and creating a level plateau or a gently rolling contour with no highwalls
remaining, and capable of supporting post-mining uses in accord with the requirements of this
subsection.

(3) In cases where an industrial, commercial, agricultural, residential or public facility (including
recreational facilities) use is proposed or the post-mining use of the affected land, the regulatory
authority may grant a permit for a surface mining operation of the nature described in subdivision
(c)(2) where:

a. After consultation with the appropriate land use planning agencies, if any, the proposed
post-mining land use is deemed to constitute an equal or better economic or public use of the
affected land, as compared with premining use;

b. The applicant presents specific plans for the proposed post-mining land use and appropriate
assurances that such use will be:

1. Compatible with adjacent land uses;

2. Obtainable according to data regarding expected need and market;

3. Assured of investment in necessary public facilities;

4. Supported by commitments from public agencies where appropriate;

5. Practicable with respect to private financial capability for completion of the proposed
use;

6. Planned pursuant to a schedule attached to the reclamation plan so as to integrate the
mining operation and reclamation with the post-mining land use; and

7. Designed by a registered engineer in conformance with professional standards
established to assure the stability, drainage, and configuration necessary for the intended use
of the site;

c. The proposed use would be consistent with adjacent land uses, and existing state and local
land use plans and programs;

d. The regulatory authority provides the governing body of the unit of general-purpose
government in which the land is located and any state or federal agency which the regulatory
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authority in its discretion, determines to have an interest in the proposed use, an opportunity of not

more than 60 days to review and comment on the proposed use;

e. All other requirements of this article will be met.

(4) In granting any permit pursuant to this subsection, the regulatory authority shall require that:

a. The toe of the lowest coal seam and the overburden associated with it are retained in place
as a barrier to slides and erosion;

b. The reclaimed area is stable;

c. The resulting plateau or rolling contour drains inward from the outslopes except at specified
points;

d. No damage will be done to natural water-courses;

e. Spoil will be placed on the mountaintop bench as is necessary to achieve the planned post-
mining land use; provided, that all excess spoil material not retained on the mountaintop shall be
placed in accordance with the provisions of subdivision (b)(22) of this section;

f. Insure stability of the spoil retained on the mountaintop and meet the other requirements of
this article;

(5) The regulatory authority shall promulgate specific regulations to govern the granting of
permits in accord with the provisions of this subsection, and may impose such additional requirements
through those regulations.

(6) All permits granted under the provisions of this subsection shall be reviewed not more than
three years from the date of issuance of the permit, unless the applicant affirmatively demonstrates that
the proposed development is proceeding in accordance with the terms of the approved schedule and
reclamation plan.

(d) The following performance standards shall be applicable to steep-slope surface coal mining and
shall be in addition to those general performance standards required by this section; provided, however,
that the provisions of this subsection shall not apply to those situations in which an operator is mining on
flat or gently rolling terrain, on which an occasional steep slope is encountered through which the mining
operation is to proceed, leaving a plan or predominately flat area or where an operator is in compliance
with provisions of subsection (c) hereof:

(1) Insure that when performing surface coal mining on steep slopes, no debris, abandoned or
disabled equipment, spoil material, or waste mineral matter be placed on the downslope below the
bench or mining cut; provided, that spoil material in excess of that required for the reconstruction of
the approximate original contour under the provisions of subdivision (b)(3) or (d)(2) shall be
permanently stored pursuant to subdivision (b)(22).

(2) Complete backfilling with spoil material shall be required to cover completely the highwall
and return the site to the appropriate original contour, which material will maintain stability following
mining and reclamation.

(3) The operator may not disturb land above the top of the highwall unless the regulatory authority
finds that such disturbance will facilitate compliance with the environmental protection standards of
this section; provided, however, that the land disturbed above the highwall shall be limited to that
amount necessary to facilitate said compliance.

(4) For the purposes of this subsection, the term "steep slope" is any slope above 20 degrees, or
any lesser slope which may be defined pursuant to the regulatory authority's regulations based upon
considerations of soil, terrain, geology and other characteristics of a region or the state.

(e)(1) The regulatory authority may promulgate regulations which shall include procedures pursuant to

which the regulatory authority may permit variances for the purposes set forth in subdivision (3) of this

subsection, provided that the watershed control of the area is improved; and further provided complete
backfilling with spoil material shall be required to cover completely the highwall which material will
maintain stability following mining and reclamation.

(2) Where an applicant meets the requirements of subdivisions (3) and (4) of this subsection a
variance from the requirement to restore to approximate original contour set forth in subdivision (d)(2)
of this section may be granted for the surface mining of coal where the owner of the surface knowingly
requests in writing, as a part of the permit application that such a variance be granted so as to render
the land, after reclamation, suitable for an industrial, commercial, residential, or public use (including
recreational facilities) in accord with the further provisions of subdivisions (3) and (4) of this
subsection.

(3)a. After consultation with the appropriate land use planning agencies, if any, the potential use of the
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affected land is deemed to constitute an equal or better economic or public use;

b. Is designed and certified by a qualified registered professional engineer in conformance
with professional standards established to assure the stability, drainage, and configuration
necessary for the intended use of the site;

c. And after approval of the appropriate state environmental agencies, the watershed of the
affected land is deemed to be improved.

(4) In granting a variance pursuant to this subsection the regulatory authority shall require that
only such amount of spoil will be placed off the mine bench as is necessary to achieve the planned
post-mining land use, insure stability of the spoil retained on the bench, meet all other requirements of
this article, and all spoil placement off the mine bench must comply with subdivision (b)(22) of this
section.

(5) The regulatory authority shall promulgate specific regulations to govern the granting of
variances in accord with the provisions of this subsection, and may impose such additional
requirements as he deems to be necessary.

(6) All exceptions granted under the provisions of this subsection shall be reviewed not more than
three years from the date of issuance of the permit, unless the permittee affirmatively demonstrates that
the proposed development is proceeding in accordance with the terms of the reclamation plan.

() Upon the request of a municipality or 15 citizens of a municipality who are being affected by
blasting operations of a surface coal mine, the regulatory authority shall solicit and consider public
comments from those being affected in determining the necessity for more stringent standards. The final
written determination of the regulatory authority, including any proposed standards, or the failure of the
regulatory authority to act within a reasonable time, shall be reviewed by the commission. The
commission, if requested by the municipality, 25 citizens of the municipalities or any affected licensee,
shall hold a public hearing in the manner specified in Section 9-16-79 of this article. The commission shall
affirm or reverse the written determination or refer it to the regulatory authority for further specific
inquiries.

(Acts 1981, No. 81-435, p. 682, § 22; Acts 1983, No. 83-774, p. 1415, 8 11.)

REFERENCES

ADMINISTRATIVE CODE
22 Ala. Admin. Code, Surface Mining Commission; Special Rules for Surface Coal Mining Hearings and
Appeals: Jurisdiction of the Commission Within the Appellate Process. 880-X-5A-.31.
22 Ala. Admin. Code, Surface Mining Commission; Special Rules for Surface Coal Mining Hearings and
Appeals: Commission Procedure for Appeals and Petitions for Review. 880-X-5A-.32.
22 Ala. Admin. Code, Surface Mining Commission; Performance Standards. 880-X-10A-.01 et seq.

LIBRARY REFERENCES
American Digest System:
Health and Environment @25.5(4), 25.7(9).
Corpus Juris Secundum:
C.J.S. Health and Environment §§ 91, 108, 130-132.

8§ 9-16-91. Surface effects of underground coal mining; requirements; remedies.

(a) The regulatory authority shall promulgate rules and regulations directed toward the surface effects
of underground coal mining operations, and embodying the following requirements. In adopting any rules
and regulations, the regulatory authority shall consider all distinct differences between surface coal mining
and underground coal mining.

(b) Each permit issued pursuant to this article and relating to underground coal mining shall require the
operator to:

(1) Adopt measures consistent with available technology in order to prevent subsidence causing
material damage to the extent technologically and economically feasible, maximize mine stability, and
maintain the value and reasonably foreseeable use of such surface lands, except in those instances
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where the mining methods used requires planned subsidence in a predictable and controlled manner.
Nothing in this subsection shall be construed to prohibit the standard method of room and pillar
mining.

(2) Seal all portals, entryways, drifts, shafts, or other openings between the surface and
underground mine working when no longer needed for the conduct of the mining operations.

(3) Fill or seal exploratory holes no longer necessary for mining, maximizing to the extent
technologically and economically feasible return of mine and processing waste, tailings, and any other
waste incident to the mining operation, to the mine workings or excavations.

(4) With respect to surface disposal of mine wastes, tailings, coal processing wastes, and other
wastes in areas other than the mine workings or excavations, stabilize all waste piles created by the
permittee from current operations through construction in compacted layers including the use of
incombustible and impervious materials if necessary and assure that the leachate will not degrade
waters below water quality standards established pursuant to applicable federal and state law surface or
ground waters and that the final contour of the waste accumulation will be compatible with natural
surroundings and that the site is stabilized and revegetated according to the provisions of this section.

(5) Design, locate, construct, operate, maintain, enlarge, modify, and remove, or abandon, in
accordance with the standards and criteria developed pursuant to the regulatory authority's regulations,
all existing and new coal mine waste piles consisting of mine wastes, tailings, coal processing wastes,
or other liquid and solid wastes and used either temporarily or permanently as dams or embankments.

(6) Establish on regraded areas and all other lands affected, a diverse and permanent vegetative
cover capable of self-regeneration and plant succession and at least equal in extent of cover to the
natural vegetation of the area.

(7) Protect offsite areas from damages which may result from such mining operations.

(8) Eliminate fire hazards and otherwise eliminate conditions which constitute a hazard to health
and safety of the public.

(9) Minimize the disturbances of the prevailing hydrologic balance at the minesite and in
associated offsite areas and to the quantity of water in surface ground water systems both during and
after coal mining operations and during reclamation by doing each of the following activities:

a. Avoiding acid or other toxic mine drainage by such measures as, but not limited to, the
following:

1. Preventing or removing water from contact with toxic producing deposits.

2. Treating drainage to reduce toxic content which adversely affects downstream water
upon being released to water courses.

3. Casing, sealing, or otherwise managing boreholes, shafts, and wells to keep acid or
other toxic drainage from entering ground and surface waters.

b. Conducting surface coal mining operations so as to prevent, to the extent possible using the
best technology currently available, additional contributions of suspended solids to streamflow or
runoff outside the permit area (but in no event shall such contributions be in excess of
requirements set by applicable state or federal law), and avoiding channel deepening or
enlargements in operations requiring the discharge of water from mines.

(10) With respect to other surface impacts not specified in this subsection including the
construction of new roads or the improvement or use of existing roads to gain access to the site of such
activities and for haulage, repair areas, storage areas, processing areas, shipping areas, and other areas
upon which are sited structures, facilities, or other property or materials on the surface, resulting from
or incident to such activities, operate in accordance with the standards established under Section 9-16-
90 for such effects which result from surface coal mining operations. The regulatory authority shall
make modifications in the requirements imposed by this subdivision as are necessary to accommodate
all distinct differences between surface and underground coal mining.

(11) To the extent possible using the best technology currently available, minimize disturbances
and adverse impacts of the operation on fish, wildlife, and related environmental values, and achieve
enhancement of such resources where practicable.

(12) Locate openings for all new drift mines working acid-producing or iron-producing coal seams
in such a manner as to prevent a gravity discharge of water from the mine.

(c) In order to protect the stability of the land, the regulatory authority shall suspend underground coal
mining under urbanized areas, cities, towns, and communities and adjacent to industrial or commercial
buildings, major impoundments, or permanent streams if it finds imminent danger to inhabitants of the
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urbanized areas, cities, towns and communities.

(d) The provisions of this article relating to permits, bonds, inspections and enforcement, public
review, and administrative and judicial review shall be applicable to surface operations and surface impacts
incident to an underground coal mine with such modifications to the permit application requirements,
permit approval or denial procedures, and bond requirements as are necessary to accommodate all distinct
differences between surface and underground coal mining. The regulatory authority shall promulgate such
modifications in accordance with the rulemaking procedures established in Section 9-16-75.

(e) Underground coal mining operations conducted after July 1, 1998 shall comply with each of the
following requirements:

(1) Promptly repair or compensate for material damage to any occupied residential dwelling and
related structures or any noncommercial building caused by surface subsidence resulting from
underground coal mining operations. Repair of damage shall include rehabilitation, restoration, or
replacement of the damaged occupied residential dwelling and related structures or noncommercial
building. Compensation shall be provided to the owner of the damaged occupied residential dwelling
and related structures or noncommercial building which shall be in the full amount of the diminution in
value resulting from subsidence caused damage. Compensation may be accomplished by the purchase,
prior to mining, of a non-cancelable premium-prepaid insurance policy.

(2) Promptly replace any drinking, domestic, or residential water supply from a well or spring in
existence prior to the application for a surface mining and reclamation permit, which has been affected
by contamination, diminution, or interruption resulting from underground coal mining operations.
Nothing in this section shall be construed to prohibit or interrupt underground coal mining operations.

(3) Promptly correct any material damage resulting from subsidence caused to surface lands, to the
extent technologically and economically feasible, by restoring the land to a condition capable of
maintaining the value and reasonably foreseeable uses that it was capable of supporting before
subsidence.

The regulatory authority shall issue such notices or orders and take such actions as necessary to compel
compliance with these requirements.

(f) Notwithstanding any other provision in this chapter to the contrary, the remedies prescribed in this
section or any rule promulgated under authority of this chapter pertaining to repair or compensation for
subsidence damage and replacement of water shall be the sole and exclusive remedies available to the
owner for such damage and its effects. Neither punitive damages nor, except as specifically prescribed in
this section or any rule promulgated under authority of this chapter pertaining to repair or compensation for
subsidence damage and replacement of water, compensatory damages shall be awarded for subsidence
damage caused by longwall mining or other mining process employing a planned subsidence method and
conducted in substantial compliance with a permit issued under authority of this chapter. Nothing in this
chapter shall prohibit agreements between the surface owner and the mineral owner or lessee that establish
the manner and means by which repair or compensation for subsidence damage is to be provided.

However, the remedies prescribed for subsidence damage shall not be diminished or waived by contrary
provisions in deeds, leases, or documents, other than such subsidence damage agreements, which leave the
owner without such prescribed remedies. Provided, however, the provisions of this subsection do not apply
to any actions brought for, and in which the trier of the fact finds, intentional, willful, or wanton conduct;
provided further, that conduct in substantial compliance with applicable mining permits may not be deemed
to be intentional, willful, or wanton.

(Acts 1981, No. 81-435, p. 682, § 23; Act 98-140, p. 212, § 3; Act 99-593, p. 1359, § 1)

HISTORICAL NOTES

HISTORY
Amendment notes:

The 1998 amendment, in subsection (a) substituted "requirements. In" for "requirements; provided,
that in"; in subdivision (b), in subdivision (1) substituted "manner. Nothing" for "manner; provided, that
nothing", in subdivision (9) inserted "doing each of the following activities" and in paragraph a inserted ",
the following™ and deleted "and" at the end of subparagraph 3, in subdivision (10) substituted "operations.
The" for "operations; provided, that the" and deleted "such” following "shall make", and substituted
concluding periods for semicolons throughout the subsection; and added subsection (). For effective date,
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see the Code Commissioner's note below.

The 1999 amendment, effective June 18, 1999, in subsection (g), in the introductory matter
substituted "July 1, 1998" for "the effective date of Act 98-140", rewrote subdivision (1), and added
subdivision (3); added the undesignated subsection; and added subsection (f).

Code Commissioner's Notes

Section 4 of Act 98-140, which amended this section, provides: "Nothing in the amendments to
Sections 9-16-83 and 9-16-91 provided pursuant to this act shall be construed as affecting the applicability
of 30 U.S. Code 1309a to existing underground mine permits."”

Section 8 of Act 98-140, which amended this section, provides: "This act shall become effective
immediately upon its passage and approval by the Governor, or upon its otherwise becoming law, and upon
approval by the Secretary of the Interior pursuant to Section 503 of Public Law 95-87, 30 U.S.C. § 1253."
The act was approved by the Governor on March 11, 1998 and approved by the U.S. Secretary of the
Interior on July 1, 1998.

8§ 9-16-92. Inspections; authority to inspect records, equipment, premises; etc.; violations;

maintenance of records, etc., by permittee; authority to enter upon all lands of the state.

(a) For the purpose of developing or assisting in the development, administration, and enforcement of
this article or in the administration and enforcement of any permit under this article, or of determining
whether any person is in violation of any requirement of this article:

(1) The regulatory authority shall require any permittee to (i) establish and maintain appropriate
records, (ii) make monthly reports to the regulatory authority, (iii) install, use, and maintain any
necessary monitoring equipment or methods, (iv) evaluate results in accordance with such methods, at
such locations, intervals, and in such manner as the regulatory authority shall prescribe, and (v)
provide such other information relative to surface coal mining and reclamation operations as the
regulatory authority deems reasonable and necessary;

(2) For those surface coal mining and reclamation operations which remove or disturb strata that
serve as aquifers which significantly insure the hydrologic balance of water use either on or off the
mining site, the regulatory authority shall specify those:

a. Monitoring sites to record the quantity and quality of surface drainage above and below the
minesite as well as in the potential zone of influence;

b. Monitoring sites to record level, amount, and samples of ground water and aquifers
potentially affected by the mining and also directly below the lowermost (deepest) coal seam to be
mined;

c. Records of well logs and borehole data to be maintained; and

d. Monitoring sites to record precipitation.

The monitoring data collection and analysis required by this section shall be conducted
according to standards and procedures set forth by the regulatory authority in order to assure their
reliability and validity; and
(3) The authorized representatives of the regulatory authority, without advance notice and upon

presentation of appropriate credentials, (i) shall have the right of entry to, upon or through any surface

coal mining and reclamation operations or any premises in which any records required to be
maintained under subdivision (1) of this subsection are located; and (ii) may at reasonable times, and
without delay, have access to and copy any records, inspect any monitoring equipment or method of
operation required under this article.

(4) In order to carry out the provisions of this article, it shall be lawful for any person or persons
who are commission members, employees of the regulatory authority or any law enforcement officer
who accompanies an authorized representative of the regulatory authority in the performance of his
functions or duties under this article, to enter upon and cross all lands in the state, provided that in so
doing no damage is done to private property.

(b) The inspections by the regulatory authority shall (1) occur on an irregular basis averaging not less
than one partial inspection per month and one complete inspection per calendar quarter for the surface coal
mining and reclamation operation covered by each permit; (2) occur without prior notice to the permittee
or his agents or employees except for necessary onsite meetings with the permittee; and (3) include the
filing of inspection reports adequate to enforce the requirements of and to carry out the terms and purposes
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of this article.

(c) Each permittee shall conspicuously maintain at the entrances to the surface coal mining and
reclamation operations a clearly visible sign which sets forth the name, business address, and phone
number of the permittee and the permit number of the surface coal mining and reclamation operations.

(d) Each inspector, upon detection of each violation of any requirement of this article, shall forthwith
inform the operator in writing, and shall report in writing any such violation to the regulatory authority.

(e) Copies of any records, reports, inspection materials, or information obtained under this article by
the regulatory authority shall be made immediately available to the public at central and sufficient locations
in the county, multicounty, and state area of mining so that they are conveniently available to residents in
the areas of mining.

(F(1) Any person who is or may be adversely affected by a surface mining operation may notify the

regulatory authority or any representative of the regulatory authority responsible for conducting the

inspection, in writing, of any violation of this article which he has reason to believe exists at the
surface mining site. The regulatory authority shall, by regulation, establish procedures for informal
review of any refusal by a representative of the regulatory authority to issue a citation with respect to

any such alleged violation. The regulatory authority shall furnish such persons requesting the review a

written statement of the reasons for the regulatory authority's final disposition of the case.

(2) The regulatory authority shall also, by regulation, establish procedures to insure that adequate
and complete inspections are made. Any such person may notify the regulatory authority of any
failure to make such inspections, after which the regulatory authority shall determine whether adequate
and complete inspections have been made. The regulatory authority shall furnish such persons a
written statement of the reasons for the regulatory authority's determination that adequate and complete
inspections have or have not been conducted.

(Acts 1981, No. 81-435, p. 682, § 24; Acts 1983, No. 83-774, p. 1415, § 8.)

REFERENCES

ADMINISTRATIVE CODE
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X-10A-.03.
22 Ala. Admin. Code, Surface Mining Commission; Inspection and Enforcement Procedures. 880-X-11A-
.01 et seq.

8 9-16-93. Violations; inspection by authority; cessation of operations; suspension or revocation of
permit; public hearing; notices and orders; action by Attorney General; injunctions, etc.

(a) Whenever, on the basis of any information available to it, including receipt of information from
any person, the regulatory authority has reason to believe that any person is in violation of any requirement
of this article or any permit condition required by this article, the regulatory authority shall immediately
order an inspection of the surface coal mining operation at which the alleged violation is occurring unless
the same information is available to the regulatory authority as a result of a previous inspection. When the
inspection results from information provided to the regulatory authority by any person, the regulatory
authority shall notify such person when the inspection is proposed to be carried out and such person shall
be allowed to accompany the inspector during the inspection. The regulatory authority shall consult with
all state and federal agencies charged with the enforcement of mine safety regulations and shall ensure that
the person accompanying the inspector complies with appropriate safety standards and regulations. The
regulatory authority shall provide that the person accompanying the inspector assumes the risk of personal
injury where such injury results from conduct of the operator which is neither negligent nor intentional and
where the person accompanying the inspector fails to comply with appropriate safety standards and
regulations.

(b) When on the basis of an inspection by an authorized representative of the regulatory authority, the
regulatory authority or its authorized representative determines that any condition or practice exists or that
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any permittee is in violation of any requirement of this article or any permit condition required by this
article, and such violation, condition or practice also creates an imminent danger to the health or safety of
the public, or is causing or can reasonably be expected to cause significant imminent environmental harm
to land, air or water resources, the regulatory authority or its authorized representative shall immediately
order a cessation of surface coal mining and reclamation operations or the portion thereof relevant to the
condition, practice or violation and issue a citation for an expeditious hearing before a hearing officer
pursuant to Sections 9-16-78 and 9-16-79 of this article. Such cessation order shall remain in effect until
the regulatory authority or its authorized representative determines that the condition, practice, or violation
has been abated, or until modified, vacated or terminated by the regulatory authority or its authorized
representative pursuant to subsection (e) of this section or by the hearing officer. Where the regulatory
authority finds that the ordered cessation of surface coal mining and reclamation operations, or any portion
thereof, will not completely abate the imminent danger to the health or safety of the public or the
significant, imminent environmental harm to land, air, or water resources, the regulatory authority shall, in
addition to the cessation order, impose affirmative obligations on the operator requiring him to take
whatever steps the regulatory authority deems necessary to abate the imminent danger or the significant,
imminent harm.

(c) When on the basis of an inspection by an authorized representative of the regulatory authority, the
regulatory authority or its authorized representative determines that any permittee is in violation of any
requirement of this article, including any permit condition required by this article, but such violation does
not create an imminent danger to the health or safety of the public or cannot be reasonably expected to
cause significant, imminent environmental harm to land, air or water resources, the regulatory authority or
its authorized representative shall issue a notice to the permittee or his agent fixing a reasonable time but
not more that 90 days for the abatement of the violation and providing opportunity for an informal
conference. If, upon expiration of the period of time as originally fixed or subsequently extended, for good
cause shown and upon the written findings of the regulatory authority or its authorized representative, the
regulatory authority or its authorized representative finds that the violation has not been abated, a cessation
order shall immediately be issued for the relevant portion of the surface coal mining and reclamation
operation including the entire operation, if relevant. Such cessation order shall remain in effect until
modified, vacated or terminated by the regulatory authority or its authorized representative pursuant to
subsection (e) of this section or until the regulatory authority or its authorized representative determines
that the violation has been abated. In the order of cessation the regulatory authority shall determine the
steps necessary to abate the violation in the most expeditious manner possible and shall include the
necessary measures in the order. Actions taken by the regulatory authority under this subsection may be
reviewed by a hearing officer pursuant to Sections 9-16-78 and 9-16-79 of this article.

(d) When, on the basis of an inspection, the regulatory authority or its authorized representative
determines that a pattern of violations of any requirements of this article or any permit conditions exists or
has existed, and if the regulatory authority or its authorized representative also find that such violations are
caused by the unwarranted failure of the permittee to comply with any requirements of this article or any
permit conditions, or that such violations are willfully caused by the permittee, the regulatory authority or
its authorized representative shall forthwith issue an order to show cause as to why the permit should not be
suspended or revoked and shall provide opportunity for a public hearing before a hearing officer pursuant
to Sections 9-16-78 and 9-16-79 of this article. If a hearing is requested, the hearing officer shall inform all
interested parties of the time and place of the hearing. Upon the permittee's failure to show cause as to why
the permit should not be suspended or revoked, the hearing officer shall forthwith suspend or revoke the
permit. If the hearing officer revokes the permit, the permittee shall immediately cease surface coal mining
operations on the permit area and shall complete reclamation within a period specified by the hearing
officer or the hearing officer shall declare as forfeited the performance bonds for the operation.

(e) Notices and orders issued pursuant to this section shall set forth with reasonable specificity the
nature of the violation and the remedial action required, the period of time established for abatement and a
reasonable description of the portion of the surface coal mining and reclamation operation to which the
notice or order applies. Each notice or order issued under this section shall be given promptly to the
permittee or his agent by the regulatory authority or its authorized representative who issues such notice or
order and all such notices and orders shall be in writing and shall be signed by the regulatory authority or
such authorized representative. Any notice or order issued pursuant to this section may be modified,
vacated or terminated by the regulatory authority or its authorized representative. Provided, that any notice
or order issued pursuant to this section which requires cessation of mining by the operator shall expire
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within 30 days of actual notice to the operator or his agent, unless a public hearing is held at the site or
within such reasonable proximity to the site that any viewings of the site can be conducted during the
course of the public hearing.

(f) The regulatory authority may request the Attorney General to institute a civil action for relief,
including a permanent or temporary injunction, restraining order, or any other appropriate order in the
circuit court for the county in which the surface coal mining and reclamation operation is located or in
which the permittee thereof has his principal office, whenever such permittee or his agent (1) violates or
fails or refuses to comply with any order or decision issued by the regulatory authority under this article, or
(2) interferes with, hinders or delays the regulatory authority or his authorized representatives in carrying
out the provisions of this article, or (3) refuses to admit such authorized representative to the mine, or (4)
refuses to permit inspection of the mine by such authorized representative, or (5) refuses to furnish any
information or report requested by the regulatory authority in furtherance of the provisions of this article or
(6) refuses to permit access to, and copying of, such records as the regulatory authority determines
necessary in carrying out the provisions of this article. Such court shall have jurisdiction to provide such
relief as may be appropriate. Temporary restraining orders shall be issued in accordance with Rule 65 of
the Alabama Rules of Civil Procedure as amended. Any relief granted by the court to enforce an order
under clause (1) of this subsection shall continue in effect until the completion or final termination of all
proceedings for review of such order under this article, unless, prior thereto, the circuit court granting such
relief sets it aside or modifies it.

(Acts 1981, No. 81-435, p. 682, § 25; Acts 1983, No. 83-774, p. 1415,8 1.)
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ANNOTATIONS
CASENOTES
Generally 1 ..o enter p
CONSLIUCTION 2 ... enter p
Liability 3 ..o enter p
Submission of plan4 ... enter p

1. Generally

Subsection (f) of this section establishes the elements of a cause of action which would entitle the
regulatory authority (commission) to an appropriate order of the court. There must be (1) a violation of or
failure or refusal to comply with (2) any order or decision (3) issued by the regulatory authority under the
Reclamation Act (4) by a permittee or its agent. Rice v. Alabama Surface Min. Com'n, 555 So.2d 1079

(Ala.Civ.App.1989), certiorari denied. Mines And Minerals o211
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2. Construction

Subsection (f) is practically verbatim and clearly modeled after 30 U.S.C.A.8 1271(c), and the federal
case law construing the language found in 30 U.S.C.A. § 1271(c) is applicable to subsection (f). Rice v.
Alabama Surface Min. Com'n, 555 So.2d 1079 (Ala.Civ.App.1989), certiorari denied.

3. Liability

Officers of permittee corporations, who were involved in the day-to-day operations of the companies,
were "agents" of the permittee corporations, and as such could be held liable under subsection (f) of this
section. Rice v. Alabama Surface Min. Com'n, 555 So0.2d 1079 (Ala.Civ.App.1989), certiorari denied.

4. Submission of plan

Mining operator, and sureties who issued performance bonds relating to reclamation requirements
under three mining permits, by failing to submit a reclamation plan for approval by Surface Mining
Commission after Commission issued order to show cause for forfeiture of bonds, waived its right to
submit a plan once it appealed Commission's forfeiture order to the Circuit Court. Apex Coal Corp. v.

Alabama Surface Min. Com'n, 2001 WL 333904 (Ala.Civ.App.2001). Mines And Minerals —J92.10

§ 9-16-94. Penalties.

(a) Any permittee or operator who violates any permit condition or who violates any other provision
of this article, may be assessed a civil penalty by the regulatory authority, except that if such violation leads
to the issuance of a cessation order under Section 9-16-93, the civil penalty shall be assessed. Such penalty
shall not exceed $5,000.00 for each violation. Each day of continuing violation may be deemed a separate
violation for purposes of penalty assessments. In determining the amount of the penalty, consideration
shall be given to the permittee's history of previous violations at the particular surface coal mining
operations; the seriousness of the violation, including any irreparable harm to the environment and any
hazard to the health or safety of the public; whether the permittee was negligent; and the demonstrated
good faith of the permittee charged in attempting to achieve rapid compliance after notification of the
violation.

(b) A civil penalty shall be assessed by the regulatory authority only after the person charged with a
violation described under subsection (a) of this section has been given an opportunity for a public hearing
before a hearing officer pursuant to Sections 9-16-78 and 9-16-79. Where such a public hearing has been
held, the hearing officer shall make findings of fact, and he shall issue a written decision as to the
occurrence of the violation and the amount of the penalty which is warranted, incorporating, when
appropriate, an order therein requiring that the penalty be paid. When appropriate, the hearing officer shall
consolidate such hearings with other proceedings under Section 9-16-93 of this article. Where the person
charged with such a violation fails to avail himself of the opportunity for a public hearing, a civil penalty
shall be assessed by the regulatory authority after the regulatory authority has determined that a violation
did occur, and the amount of the penalty which is warranted, and has issued an order requiring that the
penalty be paid.

(c) Upon the issuance of a notice or order charging that a violation of the article has occurred, the
regulatory authority shall inform the operator within 30 days of the proposed amount of said penalty. The
person charged with the penalty shall then have 30 days to pay the proposed penalty in full or, if the person
wishes to contest either the amount of the penalty or the fact of the violation, forward the proposed amount
to the regulatory authority for placement in an escrow account. If through administrative or judicial review
of the proposed penalty, it is determined that no violation occurred, or that the amount of the penalty should
be reduced, the regulatory authority shall within 30 days remit the appropriate amount to the person, with
interest at the rate of six percent, or at the prevailing Department of the Treasury rate, whichever is greater.
Failure to forward the money to the regulatory authority within 30 days shall result in a waiver of all legal
rights to contest the violation or the amount of the penalty.

(d) Civil penalties owed under this article may be recovered in a civil action brought by the Attorney
General at the request of the regulatory authority in any appropriate circuit court of this state.

(e) Any person who willfully and knowingly violates a condition of a permit issued pursuant to this
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article or fails or refuses to comply with any order issued under Section 9-16-79 or Section 9-16-93 of this
article or any order incorporated in a final decision issued by the regulatory authority under this article,
except an order incorporated in a decision issued under subsection (b) of this section, shall, upon conviction
be punished by a fine of not more than $10,000.00, or by imprisonment for not more than one year or both.
Any person who willfully and knowingly engages in surface coal mining operations without a license and
permit as required by this article shall upon conviction be punished by a fine of not more than $10,000.00
per day for each and every day during which such violation continues, and shall be subject to imprisonment
for not more than one year or both. In addition to any criminal penalty issued hereunder any person who
affects land in violation of this subsection shall be required to post a bond in accordance with that of
Section 9-16-89 and to reclaim the affected land.

(f) Whenever a corporate permittee violates a condition of a permit issued pursuant to this article or
fails or refuses to comply with any order issued under Section 9-16-93 of this article, or any order
incorporated in a final decision issued by the regulatory authority under this article except an order
incorporated in a decision issued under subsection (b) of this section, any director, officer, or agent of such
corporation who willfully and knowingly authorized, ordered, or carried out such violation, failure, or
refusal shall be subject to the same civil penalties, fines, and imprisonment that may be imposed upon a
person under subsections (a) and (e) of this section.

(g) Whoever knowingly makes any false statement, representation, or certification, or knowingly fails
to make any statement, representation, or certification in any application, record, report, plan, or other
document filed or required to be maintained pursuant to this article or any order or decision issued by the
regulatory authority under this article, shall upon conviction, be punished by a fine of not more than
$10,000.00, or by imprisonment for not more than one year or both.

(h) Any operator who fails to correct a violation for which a citation has been issued under Section 9-
16-93 within the period permitted for its correction (which period shall not end until the entry of a final
order or the conclusion of the appeals process), shall be assessed a civil penalty of not less than $750.00 for
each day during which such failure or violation continues, but not to exceed 30 days.

(i) Any operator who forfeits his bond for willful failure to reclaim the affected land shall not be issued
a new permit for any operation in which he owns any interest until he has paid to the regulatory authority
for deposit to the Alabama Surface Mining Fund the sum equal to the amount of coverage of the forfeited
bond. This repayment will not affect the previous bond forfeiture of the operator.

(1) Any person who shall, except as permitted by law, willfully resist, prevent, impede, or interfere
with the regulatory authority or any of its agents in the performance of duties pursuant to this article shall
be punished by a fine of not more than $10,000.00 or by imprisonment for not more than one year, or both.
(Acts 1981, No. 81-435, p. 682, § 26; Acts 1983, No. 83-774, p. 1415, 88 2,9.)

REFERENCES

ADMINISTRATIVE CODE
22 Ala. Admin. Code, Surface Mining Commission; Special Rules for Surface Coal Mining Hearings and
Appeals: Jurisdiction of DHA. 880-X-5A-.02.
22 Ala. Admin. Code, Surface Mining Commission; Special Rules for Surface Coal Mining Hearings and
Appeals: Parties. 880-X-5A-.05.
22 Ala. Admin. Code, Surface Mining Commission; Inspection and Enforcement Procedures. 880-X-11A-
.01 et seq.
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ANNOTATIONS
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CASENOTES
Generally 1 ..o enter p

1. Generally

Alabama Surface Mining Commission was not allowed administrative priority in asserting claims
against debtor in bankruptcy for environmental violations; penalties were not for "actual, necessary costs
and expenses" related to preservation of the estate. Alabama Surface Min. Com'n v. N.P. Min. Co., Inc.,
142 B.R. 457 (N.D.Ala.1991), reversed 963 F.2d 1449.

8§ 9-16-95. Citizens' actions; attorneys, etc., fees allowed as damages.

(a) Except as provided in subsection (b) of this section, any person having an interest which is or may
be adversely affected, (or any citizen of this state having knowledge that any of the provisions of this article
are willfully or deliberately not being enforced and who files a statement with the regulatory authority in
writing and under oath with facts set forth specifically stating the nature of the failure to enforce the
provisions of this article), may commence a civil action on his own behalf to compel compliance with this
article:

(1) Against any other governmental instrumentality or agency to the extent permitted by the
Eleventh Amendment to the Constitution of the United States which is alleged to be in violation of the
provisions of this article or of any rule, regulation, order or permit issued pursuant thereto, or against
any other person who is alleged to be in violation of any rule, regulation, order or permit issued
pursuant to this article; or

(2) Against the regulatory authority to the extent permitted by the Eleventh Amendment to the
Constitution of the United States where there is alleged a failure of the regulatory authority to perform
any act or duty under this article which is not discretionary with the regulatory authority.

In a civil action brought pursuant to this subsection, the cause shall be tried in the circuit court with
jurisdiction over the location of the regulatory authority's principal office, except that in a civil action
brought against any person pursuant to subdivision (1) of this subsection, the cause shall be tried in the
circuit court of the county where the alleged violation occurred and the action in either case shall be
prosecuted in the name of the real party in interest.

(b) No action may be commenced:

(1) Under subdivision (a) (1) of this section:

a. Prior to 60 days after the plaintiff has given notice in writing of the violation (i) to the
regulatory authority, (ii) to the Secretary of the Interior, and (iii) to any alleged violator; or

b. If the Secretary of the Interior, or the regulatory authority, has commenced and is diligently
prosecuting a civil action to require compliance with the provisions of this article, or any rule,
regulation, order, or permit issued pursuant to this article. In any such action in a court of the

United States any person may intervene as a matter of right; or

(2) Under subdivision (a) (2) of this section prior to 60 days after the plaintiff has given notice in
writing of such action to the regulatory authority in such manner as the regulatory authority by
regulation shall prescribe except that such action may be brought immediately after such notification in
the case where the violation or order complained of constitutes an imminent threat to the health or
safety of the plaintiff or would immediately affect a legal interest of the plaintiff.

(c) In such action under this section, the regulatory authority or the Secretary of the Interior if not
parties, may intervene as a matter of right.

(d) The court, in issuing any final order in any action brought pursuant to subsection (a) of this section,
may award costs of litigation (including attorney and expert witness fees) to any party, whenever the court
determines such award is appropriate. The court shall, if a temporary restraining order or preliminary
injunction is sought require the filing of a bond or equivalent security in accordance with the Alabama
Rules of Civil Procedure.

(e) Nothing in this section shall restrict any right which any person (or class of persons) may have
under any statute or common law to seek enforcement of any of the provisions of this article and the
regulations thereunder, or to seek any other relief, including relief against the regulatory authority, as
permitted by the constitution and laws of this state.

(f) Any person who is injured in his person or property through the violation by any operator of any
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rule, regulation, order, or permit issued pursuant to this article may bring an action for damages in the
venue available under Alabama law. The court may award reasonable attorney and expert witness fees to
the prevailing party. Nothing in this subsection shall affect the rights established by or limits imposed
under state workers' compensation laws.

(Acts 1981, No. 81-435, p. 682, § 27; Acts 1983, No. 83-774, p. 1415, 8 3.)

REFERENCES

ADMINISTRATIVE CODE
22 Ala. Admin. Code, Surface Mining Commission; Notice of Citizen Suits. 880-X-2A-.09.

ANNOTATIONS
CASENOTES
Generally 1 ....coooveiieieee e enter p
Applicability 2 ... enter p

1. Generally

A member of the coal industry is not a private "citizen," within meaning of citizen-suit provision of
Alabama Surface Mining Control and Reclamation Act (ASMCRA), allowing a citizen adversely affected
by non-enforcement of the Act to challenge the actions of the Surface Mining Commission by bringing a
suit to compel compliance with the Act. Apex Coal Corp. v. Alabama Surface Min. Com'n, 2001 WL

333904 (Ala.Civ.App.2001). Mines And Minerals 92.11
2. Applicability

Mining operator, and sureties who issued performance bonds relating to reclamation requirements
under three mining permits, could not be included within "any person” or private “citizen,” under citizen-
suit provision of Alabama Surface Mining Control and Reclamation Act (ASMCRA), allowing any person
or citizen adversely affected by non-enforcement of the Act to bring a suit to compel compliance with the
Act, and allowing any person injured by mining operator's violation of any permit issued under the Act to
bring a suit for damages against the operator. Apex Coal Corp. v. Alabama Surface Min. Com'n, 2001 WL

333904 (Ala.Civ.App.2001). Mines And Minerals Je2.11

8 9-16-96. Designation of areas unsuitable for surface coal mining; right to petition; review and

public hearing; areas exempt from mining operations.

(a)(1) The regulatory authority shall establish a planning process enabling objective decisions based

upon competent and scientifically sound data and information as to which, if any, land areas of the
state are unsuitable for all or certain types of surface coal mining operations pursuant to the standards
set forth in subdivisions (2) and (3) of this subsection but such designation shall not prevent the
mineral exploration pursuant to the article of any area so designated.

(2) Upon petition pursuant to subsection (c) of this section, the regulatory authority shall designate
an area as unsuitable for all or certain types of surface coal mining operations if the regulatory
authority determines that reclamation pursuant to the requirements of this article is not technologically
and economically feasible.

(3) Upon petition pursuant to subsection (c) of this section, a surface area may be designated
unsuitable for certain types of surface coal mining operations if such operations will:

a. Be incompatible with existing state or local land use plans or programs; or
b. Affect fragile or historic lands in which such operations could result in significant damage
to important historic, cultural, scientific, and aesthetic values and natural systems; or
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c. Affect renewable resource lands in which such operations could result in a substantial loss
or reduction of long-range productivity of water supply or of food or fiber products, and such
lands to include aquifers and aquifer recharge areas; or

d. Affect natural hazard lands in which such operations could substantially endanger life and
property, such lands to include areas subject to frequent flooding and areas of unstable geology.
(4) To comply with this section, the regulatory authority, which is the state agency responsible for

surface mining lands review, must develop a process which includes:

a. A data base and an inventory system which will permit proper evaluation of the capacity of
different land areas of the state to support and permit reclamation of surface coal mining
operations;

b. A method or methods for implementing land use planning decisions concerning surface
coal mining operations; and

c. Proper notice, opportunities for public participation, including a public hearing prior to
making any designation or redesignation, pursuant to this section.

(5) Determinations of the unsuitability of land for surface coal mining, as provided for in this
section, shall be integrated as closely as possible with present and future land use planning and
regulation processes at the federal, state, and local levels.

(6) The requirements of this section shall not apply to lands on which surface coal mining
operations are being conducted on August 3, 1977, or under a permit issued pursuant to this article, or
where substantial legal and financial commitments in such operation were in existence prior to January
4,1977.

(b) Any person having an interest which is or may be adversely affected shall have the right to petition
the regulatory authority to have an area designated as unsuitable for surface coal mining operations or to
have such a designation terminated. Such a petition shall contain allegations of facts with supporting
evidence which would tend to establish the allegations. Within ten months after receipt of the petition the
regulatory authority shall hold a public hearing in the locality of the affected area, after appropriate notice
and publication of the date, time, and location of such hearing. After a person having an interest which is
or may be adversely affected has filed a petition and before the hearing, as required by this subsection, any
person may intervene by filing allegations of facts with supporting evidence which would tend to establish
the allegations. Within 60 days after such hearing, the regulatory authority shall issue and furnish to the
petitioner and any other party to the hearing, a written decision regarding the petition, and the reasons
therefor. In the event that all the petitioners stipulate agreement prior to the requested hearing, and
withdraw their request, such hearing need not be held.

(c) Prior to designating any land areas as unsuitable for surface coal mining operations, the regulatory
authority shall prepare a detailed statement on (i) the potential coal resources of the area, (ii) the demand
for coal resources, and (iii) the impact of such designation on the environment, the economy, and the
supply of coal.

(d) Within 30 days of the final decision of the regulatory authority, any party to the proceedings before
the regulatory authority may petition the commission to review the decision. Upon request, the
commission shall hold a public hearing after appropriate notice in the manner specified in Section 9-16-79
of this article at such location as the commission deems appropriate. At the hearing, any person may
appear and be heard on the record. Documentary or other evidence may be received for inclusion in the
record. Within 30 days of the hearing, the commission shall issue a written decision affirming or reversing
the decision of the regulatory authority or referring the decision back to the regulatory authority for further
specific inquiry.

(e) After the enactment of this article and subject to valid existing rights no surface coal mining
operations except those which exist on the date of enactment of this article shall be permitted:

(1) On any lands within the boundaries of units of the National Park System, the National Wildlife
Refuge Systems, the National System of Trails, the National Wilderness Preservation System, the Wild
and Scenic Rivers System, including study rivers designated under Section 5(a) of the Wild and Scenic
Rivers Act, National Recreation Areas designated by act of Congress; and any state park;

(2) On any federal lands within the boundaries of any national forest; provided, however, that
surface coal mining operations may be permitted on such lands if the Secretary of Interior finds that
there are no significant recreational, timber, economic, or other values which may be incompatible
with such surface mining operations and surface operations and impacts are incident to an underground
coal mine;
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(3) Which will adversely affect any publicly owned park or places included in the National
Register of Historic Sites unless approved jointly by the regulatory authority and the federal, state, or
local agency with jurisdiction over the park or the historic site;

(4) Within 100 feet of the outside right-of-way line of any public road, except where mine access
roads or haulage roads join such right-of-way line and except that the regulatory authority may permit
such roads to be relocated or the area affected to lie within 100 feet of such road, if after public notice
and opportunity for public hearing in the locality a written finding is made that the interests of the
public and the landowners affected thereby will be protected; or

(5) Within 300 feet from any occupied dwelling, unless waived by the owner thereof, nor within
300 feet of any public building, school, church, community, or institutional building, public park, or
within 100 feet of a cemetery;

(6) Within 1,000 feet horizontally of the mean high water level of Lewis Smith Lake (which mean
high water level shall be a topographic contour line corresponding to the spillway elevation of the
Lewis Smith Lake Dam); 1,000 feet horizontally of the rim of Little River Canyon; 1,000 feet
horizontally on either side of the Little River and the east, middle and west forks of the Little River.

(Acts 1981, No. 81-435, p. 682, § 28.)

REFERENCES

ADMINISTRATIVE CODE

22 Ala. Admin. Code, Surface Mining Commission; Special Rules for Surface Coal Mining Hearings and
Appeals: Jurisdiction of the Commission Within the Appellate Process. 880-X-5A-.31.

22 Ala. Admin. Code, Surface Mining Commission; Special Rules for Surface Coal Mining Hearings and
Appeals: Commission Procedure for Appeals and Petitions for Review. 880-X-5A-.32.

22 Ala. Admin. Code, Surface Mining Commission; Areas Unsuitable for Mining. 880-X-7A-.01 et seq.

22 Ala. Admin. Code 880-X-7B-.01 et seq., Surface Mining Commission; Areas Unsuitable for Mining:
Areas Designated by the Act.

FEDERAL ASPECTS
U.S. Code:
For provisions of federal Wild and Scenic Rivers Act, and annotations pertaining thereto, see 16 U.S.C.A. §
1271 et seq.

§ 9-16-97. Water rights.

any person to enforce or protect, under applicable law, his interest in water resources affected by a surface
coal mining operation.

(b) The operator of a surface coal mine shall replace the water supply of an owner of interest in real
property who obtains all or part of his supply of water for domestic, agricultural, industrial, or other
legitimate use from an underground or surface source where such supply has been affected by
contamination, diminution, or interruption proximately resulting from such surface coal mine operation.
(Acts 1981, No. 81-435, p. 682, § 29.)

§ 9-16-98. Experimental practices.

to allow post-mining land use for industrial, commercial, residential, or public use (including recreational
facilities), the regulatory authority with approval by the Secretary of Interior may authorize departures in
individual cases on an experimental basis from the environmental protection performance standards
promulgated under Sections 9-16-90 and 9-16-91 of this article. Such departures may be authorized if (i)
the experimental practices are potentially more or at least as environmentally protective, during and after
mining operations, as those required by promulgated standards; (ii) the mining operations approved for
particular land use or other purposes are no larger or more numerous than necessary to determine the
effectiveness and economic feasibility of the experimental practices; and (iii) the experimental practices do
not reduce the protection afforded public health and safety below that provided by promulgated standards.
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(Acts 1981, No. 81-435, p. 682, § 30.)

8§ 9-16-99. Surface mining operations not subject to this article.
apply to any of the following activities:

(1) The extraction of coal by a landowner for his own noncommercial use from land owned or
leased by him;

(2) For surface mining operations affecting two acres or less, the regulatory authority may waive
certain requirements of this article where those requirements will not affect the reclamation of the
affected lands;

(3) The extraction of coal as an incidental part of federal, state or local government-financed
highway or other construction under regulations established by the regulatory authority;

(4) The extraction of coal incidental to the extraction of other minerals where coal does not exceed
sixteen and two-thirds percent of the tonnage of minerals removed for commercial use or sale pursuant
to regulations established by the regulatory authority.

(Acts 1981, No. 81-435, p. 682, § 31; Acts 1983, No. 83-774, p. 1415, 8§ 4.)

§ 9-16-100. Confidentiality of records.

Any record, report or information required to be submitted to the regulatory authority by a licensee or
permittee pursuant to this article shall be available to the public, except as provided elsewhere in this article
and except that upon a verified representation to the regulatory authority by an applicant, licensee or
permittee that a record, report or information, or particular part thereof, to which the regulatory authority
has access under this article, if made public, would divulge production or financial data or methods,
processes or production unique to the person or would otherwise tend to affect adversely the competitive
position of the person, the regulatory authority shall treat the record, report or information or particular
portion thereof as confidential in the administration of this article.

(Acts 1981, No. 81-435, p. 682, § 32.)

REFERENCES

ADMINISTRATIVE CODE
22 Ala. Admin. Code, Surface Mining Commission; Inspection and Enforcement Procedures: Availability
of Records. 880-X-11A-.04.

8§ 9-16-101. Leases of certain lands.

The regulatory authority is hereby vested with the authority and responsibility for consulting with all
institutions of this state which own lands or mineral interests relating to all coal leases proposed to be
entered into by such institutions. The regulatory authority is hereby designated as the agency of the State
of Alabama for reviewing and approving such coal leases. Upon submission of any such proposed lease,
the regulatory authority shall, within 45 days, by order approve or disapprove such proposed lease; upon
failure of the regulatory authority to act within such time, such lease shall be conclusively presumed
approved. In any case in which the regulatory authority refuses to approve the execution of such a lease,
the proposed lessee may demand a hearing before a hearing officer pursuant to the provisions of Section 9-
16-78 and 9-16-79 of this article with all rights of appeal as set forth.

(Acts 1981, No. 81-435, p. 682, § 33.)

REFERENCES

ADMINISTRATIVE CODE
22 Ala. Admin. Code, Surface Mining Commission; Special Rules for Surface Coal Mining Hearings and
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Appeals: Jurisdiction of DHA. 880-X-5A-.02.
22 Ala. Admin. Code, Surface Mining Commission; Special Rules for Surface Coal Mining Hearings and
Appeals: Parties. 880-X-5A-.05.

8§ 9-16-102. Reports of certain coal sales.

Any person engaged in the business of coal brokering or operating a coal sales agency in the State of
Alabama and each and every person, corporation or other legal entity operating an electric system for the
sale of electric energy for resale, sale to the public or sale to its members and each and every industrial
purchaser of coal in the State of Alabama shall report, on a form to be furnished by the regulatory authority,
at intervals of not less than 60 days, the name, address, license number and permit number of the producer
of all coal purchased by it since its last reporting period. In the event that any person named in the
preceding sentence purchases coal mined outside of the State of Alabama, such facts shall be so noted on
the form described above. Failure of the persons described in this section to render such reports shall
constitute a misdemeanor punishable by fine of not more than $5,000.00; provided, that prior to instituting
any such action, the regulatory authority, in the case of a first offense only, shall notify such person by
certified or registered mail of the failure to comply with this provision of this article and shall afford such
person not more than 10 days to furnish such report. Officers, employees and agents of the regulatory
authority shall be permitted to inspect the records and books of the persons specified above to determine
the accuracy of such reports, such inspection to take place at reasonable times. In no event shall the
regulatory authority require disclosure of the amounts of any purchase or the purchase price paid for such
coal or of any information other than that set forth above, except by specific subpoena in preparation for
hearing or other enforcement action.

(Acts 1981, No. 81-435, p. 682, § 34.)

REFERENCES

ADMINISTRATIVE CODE
22 Ala. Admin. Code 880-X-1B, Surface Mining Commission; Forms.

§ 9-16-103. Alabama Surface Mining Fund.

(a) All sums received through the payment of fees, the forfeiture of bonds, the recovery of civil
penalties or appropriations by the Legislature shall be placed in the State Treasury and credited to an open
account designated as the Alabama Surface Mining Fund. This fund, which shall include the Alabama
Surface Mining Reclamation Fund established by Act No. 551, 1975 Regular Session, shall be available to
the regulatory authority for expenditure in the administration and enforcement of this article, and training,
reclamation and research programs; provided, that the proceeds from the forfeiture of any bond shall be
used to the extent required by law in completing reclamation and revegetation of the area with respect to
which the bond applies. Any unencumbered and any unexpended balance of this fund remaining at the end
of any fiscal year shall not lapse, but shall be carried forward for the purposes of this article until expended.

(b) There is authorized to be appropriated to the Alabama Surface Mining Fund initially the current
balance of the Alabama Surface Mining Reclamation Fund at the effective date of this article and such
other sums as may thereafter be appropriated by the Legislature.

(Acts 1981, No. 81-435, p. 682, § 35.)

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
The Alabama Surface Mining Reclamation Fund, established by Act No. 551, p. 1226, 1975 Regular
Session, was codified as § 9-16-45. Acts 1981, No. 81-435, p. 682, repealed §8 9-16-30 through 9-16-53.
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As to the effective date of such repeal, see § 9-16-107.

8§ 9-16-104. Reimbursement and funding.

maximum reimbursement from the Director of the Office of Surface Mining Reclamation and Enforcement
for the costs of performing its duties under this article. The regulatory authority is authorized to accept,
administer and expend such funds or grants as it may receive, including such funds as may be appropriated
by the Legislature.

(Acts 1981, No. 81-435, p. 682, § 36.)

§ 9-16-105. Constitutionality and validity of article.

promulgated thereunder or any part of such Public Law 95-87, is adjudged unconstitutional or invalid for
any reason, then such provisions of this article, or such rules or regulations as were adopted in order to
comply with the provisions of Public Law 95-87 which correspond to such constitutional or invalid
provisions shall become void and be of no further force and effect, and any regulations adopted by the
commission implementing such provisions, or corresponding to any federal rules or regulations which are
declared unconstitutional or invalid shall become void and be of no further force or effect. In the event
Public Law 95-87 or any part thereof or any rule or regulation promulgated thereunder is enjoined,
suspended or the enforcement thereof is stayed pending litigation, then the commission shall immediately
suspend the enforcement of the corresponding section or sections of this article, or any rules and
regulations promulgated hereunder; such suspension to exist for a period of time coextensive with the
suspension and enforcement of such provisions of Public Law 95-87 or the rules or regulations adopted
thereunder. In the event the Congress of the United States repeals any provision of Public Law 95-87 then
any corresponding provision of this article shall upon such repeal be of no further force and effect; in the
event the Congress of the United States amends Public Law 95-87 or the Secretary of the Interior amends
any regulation adopted thereunder by lessening or in any way making the requirements of such act or
regulations less restrictive on the state or on those engaged in the surface mining industry then such
amendment shall be deemed to have amended this article in like manner, or, in the case of regulations, such
modified regulation shall be adopted by the regulatory authority.

(b) The State of Alabama, by any provision, part or all of this article, does not waive any rights and
powers reserved to it by the Tenth Amendment to the Constitution of the United States, and this article
shall not be interpreted so as to prevent the State of Alabama from protecting any and all of its rights and
governmental powers through any legal action as might be determined by duly constituted officials of the
State of Alabama.

(Acts 1981, No. 81-435, p. 682, § 37; Acts 1983, No. 83-774, p. 1415, 8 12.)

8 9-16-106. Provisions cumulative; certain laws not repealed.

to preempt local, municipal, county and state regulation of surface coal mining operations and to
supplement existing state law and no part hereof shall be construed to repeal or supersede an existing state
law specifically enacted for the control, abatement or prevention of water or air pollution. The Alabama
Surface Mining Act of 1969 (Act 399, Regular Session 1969) now appearing as Sections 9-16-1 through 9-
16-15, is not repealed as to the regulation of the surface mining of clay, sand, gravel, ores, limestone,
marble, dolomite, and other minerals. The Little River Canyon Preservation Acts, Act 227, H. 49 and Act
524, H. 1225 of the 1976 Regular Session (Acts of Alabama pages 243 and 669 respectively) are not
repealed. All other laws or parts of laws which are inconsistent with this article are hereby repealed.

(Acts 1981, No. 81-435, p. 682, § 38.)

§ 9-16-107. Effective date.

This article shall become effective immediately upon:
(1) Its passage and approval by the Governor, or upon its otherwise becoming a law; and
(2) Upon the approval of the state regulatory program by the Secretary of Interior pursuant to
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Section 503 of P. L. 95-87, 30 U.S.C. § 1253 (1977). However upon the passage and approval by the
Governor of this article, or upon its otherwise becoming a law the Alabama Surface Mining
Commission shall have the authority to promulgate those regulations necessary for the state to retain
exclusive jurisdiction over the regulation of surface coal mining and reclamation operations pursuant
to Section 503 of Public Law 95-87, 30 U.S.C. § 1253 et seq. Any proceedings currently being taken
or previously taken by the Alabama Surface Mining Reclamation Commission for the purpose of
promulgating the necessary regulations shall be continued and considered actions of the reconstituted
commission.

(Acts 1981, No. 81-435, p. 682, § 40.)

HISTORICAL NOTES

HISTORY
Code Commissioner's Notes
Acts 1981, No. 81-435, p. 682, which added this article, was approved by the Governor on May 6,
1981, and became effective upon the approval of the State Regulatory Program by the Secretary of Interior
pursuant to Section 503 of P.L. 95-87, 30 U.S.C. § 1253 (1977) on May 20, 1982.
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Commission Members

May 10, 2005

MR JOHN SEGREST

STATE OF ALABAMA
SURFACE MINING COMMISSION

P. O. BOX 2390 — JASPER, ALABAMA 35502-2390

(205) 221-4130

EXAMINER OF PUBLIC ACCOUNTS

PO BOX 302251

MONTGOMERY AL 36130-2251

Dear Mr. Segrest:

Per your request, below is a listing of each Commission member or official currently serving the

Alabama Surface Mining Commission.

COMMISSION MEMBER

City and State

EXPIRATION DATE

Edward Scott (Chairman)
(M) (B)

Adamsville, AL
£

June 30, 2006

David C. Long (Vice

Orange Beach, AL

June 30, 2005

Chairman) (M)(W) Forester

Dorman Grace Jasper, AL June 30, 2007
MW) *

Robert A. Jones, Jr. Birmingham, AL June 30, 2007
(M)(B) Attorney

Jerold W. McCoy Birmingham, AL June 30, 2005
MW) State-at-Large

Gilbert Sentell Tuscaloosa, AL June 30, 2006
MW) Engineer

Robert C. Smith Birmingham, AL June 30, 2005
M)YB) *

OFFICIAL

Dr. Randall C. Johnson
Director

Alabama Surface Mining
Commission

(205) 221-4130 1811 Second Avenue
(205) 221-5077 (fax) Jasper, AL 35502
LEGAL COUNSEL

G. Milton McCarthy
Assistant Attorney General
(205) 221-4130

(205) 221-5077 (fax)

Alabama Surface Mining
Commission

1811 Second Avenue
Jasper, AL 35502

* Denotes Member from one of top 3 coal producing counties in Alabama
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Should you require further information, please advise.

Sincerely,

Director

feap
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